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EDITORIAL
This issue of Asian Dispute Review commences with Man Sing Yeung’s article on the selection of arbitrators and how
the parties’ choice of arbitrators can make a difference to whether an arbitration is conducted in an efficient and costeffective manner. The article that follows, by Simon P Camilleri, considers recent case law relating to whether a failure
to comply with a multi-tiered dispute resolution clause goes to admissibility or jurisdiction. Pui-Ki Emmanuelle Ta and
Rachel So then look at the significant growth of online dispute resolution in Asia in recent years, the benefits it brings
and some of the challenges it faces.
Our In-house Counsel Focus article, written by Weixia Gu and Yi Tang, discusses the proliferation of international
commercial courts in Asia and compares the six leading options.
The Jurisdiction Focus article is on Brunei Darussalam, with Alastair Henderson, Priya Aswani and Kin-Hoe Loi
providing an overview of the existing legal landscape for arbitration, and the trajectory going forward.
Suraj Sajnani and Tony Gu then review the latest edition of A Guide to the HKIAC
Arbitration Rules (2nd Edn) by Michael Moser and Chiann Bao, which takes
account of the latest updates in the HKIAC Administered Arbitration Rules in 2018.

General Editors

Finally, this issue concludes with the News section written by Robert Morgan.
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Selection of Arbitrators: How Choices May be
Made That Are in the Best Interests of Both
Parties
Man Sing Yeung

This article considers reported opinions of construction arbitration practitioners in international
arbitration surveys and the results of an empirical study conducted by the author on the
personnel of arbitral institutions in Hong Kong, together with his comments, in order to explore
how choices of arbitrators can be made in the best interests of both parties. It is an edited
version of a Past Chairman’s Nuts and Bolts Series lecture on arbitration given to the Chartered
Institute of Arbitrators (East Asia Branch) on 30 December 2021.
Introduction

arbitrator’s impartiality or independence during an arbitral

It is a truism that a party does not wish an award rendered

proceeding, or if he or she does not possess qualifications

in its favour to be challenged. Given the unique context of

agreed upon by the parties.1 Suffice to say, during an arbitral

construction arbitration, a good construction arbitrator who

proceeding, an arbitrator shall treat all parties equally,

can fully grasp the technical context of the dispute would

with each party given a full opportunity to present its

often be able to conduct proceedings efficiently, effectively

case.2 Generally speaking, the appointed arbitrator shall

and in the best interests of all parties.

be independent and must not be related in any way to any
parties to the arbitral proceeding. When making disclosure

However, despite an arbitrator's good conduct of the

of a possible conflict of interest, arbitrators may seek

proceedings, the resulting award may only be challenged if

guidance from Part II of the International Bar Association

circumstances exist that give rise to justifiable doubts as to the

Guidelines on Conflicts of Interest in International Arbitration.3
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Where arbitrators are in any doubt as to whether certain facts

perceived as biased where circumstances would lead a

or circumstances should be disclosed by them to the parties,

fair-minded and informed observer to conclude that the

the general principle is that it should be resolved in favour

possibility of bias is real,6 the test being one of apparent bias.

of disclosure. The underlying principle is that whenever an
arbitrator suspects that his or her appointment may give rise

Integrity aside, how an arbitrator manages the proceedings

to a potential or apparent conflict of interest with any parties

is also relevant to the selection process. Arbitrators should

to the proceedings, adequate disclosure should be given.4

consider conducting the procedures chosen with the
overriding objective of saving costs and time.7 Good case

Given the unique context of
construction arbitration, a good
construction arbitrator who can
fully grasp the technical context
of the dispute would often be
able to conduct proceedings
efficiently, effectively and in the
best interests of all parties.

management skills by an arbitrator, coupled with his or
her understanding of the technical context of the dispute,
contribute to the procedural efficiency of the proceedings.
Construction disputes
A survey study on international construction disputes by
Queen Mary University of London and Pinsent Masons LLP
was conducted in 2019 (the 2019 QMUL survey). More than
600 respondents - construction practitioners and arbitrators
globally - completed questionnaires and interviews. The
2019 survey showed that the principal causes of international
construction disputes8 were (i) delay (68%, the reason most

Before accepting an appointment, therefore, an arbitrator

frequently given), followed by (ii) contract management

should consider whether: 5

(63%), and (iii) contract drafting (61%).

(1) he or she has a direct pecuniary or proprietary interest in
the outcome of the arbitration;
(2) he or she has a direct or indirect financial stake in either
of the parties or their representatives;

As to the perceived reasons for inefficiency in international
construction arbitration (apart from party tactics and the
amount of evidence), the responses were (i) case management

(3) the appointment has a direct involvement with his or her

by arbitrators, such as delay in issuing an award (51%), and

family members, a long-standing personal friend or a

(ii) arbitrators or counsel who were inexperienced in handling

business colleague;

construction disputes (42%).9 When respondents were asked

(4) to decline the appointment if one of the parties has a

in QMUL’s earlier survey in 2010 (the 2010 survey)10 about

particular purpose or agenda to which he or she is

aspects of arbitral proceedings that contributed most to the

directly and personally linked or of which he or she is

length of the proceedings, the appointment of arbitrators was

actively supportive; and

identified as one of their main concerns (17%).

(5) the positions held in or relationships with organisations
for which he or she works might lead to conflicts of

International surveys

interest.

The 2019 QMUL survey enshrines two major themes:
how efficiency can be improved in the arbitral process and

Quite apart from independence, an appointed arbitrator

factors affecting parties’ choice of arbitrators.11 Respondents

is obliged to make decisions on the outcome of the arbitral

commented that the following would improve the efficiency

proceedings without any biases. An arbitrator would be

of arbitral appointments:

[2022] Asian Dispute Review
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(1) the availability of a list of specialised construction
arbitrators (55%);
(2) imposition of time limits on parties for arbitrator

In the same vein, the most important factors influencing
parties’ choice of arbitrators in international commercial
arbitration, as reported in the 2016 QMUL survey,15 were:

selection (45%); and
(3) provision of feedback to arbitral institutions on the
efficiency of arbitrators (36%).

(1) commercial understanding of the industry sector (55%);
(2) knowledge of contract and arbitration law (52%); and
(3) experience of the arbitration process (37%).

When respondents
were asked in QMUL’s [2010
survey] … about aspects
of arbitral proceedings that
contributed most to the length
of the proceedings, the
appointment of arbitrators was
identified as one of their main
concerns (17%).

One particularly important factor that also often influences
parties’ choices is the juridical seat of the arbitration. The
jurisdiction chosen to govern the arbitration process will
likely influence the choices of candidates. However, different
nationalities may view such factors as time, seniority and
justice differently.16 As a result of linguistic and cultural
barriers, it is not uncommon that arbitrators recommended
may have difficulties understanding the parties’ cases.17
Diversity in respect of territories, age, culture and ethnicity
was not, however, evident among panelists in international
arbitration.18

As to the role of arbitrators, respondents opined that the

The author’s empirical study

efficiency of arbitral proceedings might be improved by the

While the international survey studies discussed above

following:

focused on reported opinions of practitioners, the author
conducted an unpublished empirical study in 2021 by

(1) issuance of awards within a reasonable time (70%);

surveying the personnel of four Hong Kong arbitral

(2) willingness to make difficult decisions on procedural

institutions focusing on issues impacting upon the efficiency

issues (68%);
(3) possession of case management skills (68%); and
(4) technical knowledge of construction disputes (63%).12
The 2010 QMUL survey results also showed that diversity in
the background and experience of arbitrators was useful in
particular disputes, specifically those involving a great deal
of technical evidence.13 The following were cited as the main
considerations in appointing candidates to international
construction arbitrations: 14
(1) experience in such arbitration (76%);
(2) a balance of legal and technical expertise (60%); and
(3) construction industry experience (57%).
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of construction arbitration proceedings. Responses to the
study suggested that an arbitrator would be able to act in the
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best interests of the parties and the proceedings where he or
she was experienced and had good case management skills
that enabled him or her to conduct proceedings properly and
efficiently. The questions and findings are discussed below.
(1) What are the most common difficulties in selecting an
arbitrator locally and internationally?
(2) How might such difficulties impact upon (i) time, and (ii)
costs in the arbitration?
In relation to both of these questions, respondents
encountered difficulty in choosing suitable arbitrators

… [T]he crux of the
matter is how to reduce the
time taken for reaching a
compromise appointee aimed
at improving the efficiency of
the appointment process. …
[R]educing the time for [such]
compromise in selection in
order to improve efficiency is
[therefore] the key.

locally and internationally (i) in terms of their relevant
arbitral experience, or (ii) where a conflict of interest issue
had usually (if not always) arisen. Worse still, (iii) parties

(3) What factors most influence the efficiency of the

tended to disagree with their opponents’ choice of arbitrators

appointment process?

for tactical reasons, and (iv) by the time arbitral institutions

Since it is often the case that parties disagree with each

assumed their default appointment role, considerable

other as to the choice of arbitrators, reducing the time for

time had been wasted before an arbitrator could finally be

compromise in selection in order to improve efficiency is

appointed.

the key. Respondents opined that (i) greater discretion
should be given to arbitral institutions so that parties may

… [P]arties tended to
disagree with their opponents’
choice of arbitrators for tactical
reasons, and … by the time
arbitral institutions assumed
their default appointment role,
considerable time had been
wasted before an arbitrator
could finally be appointed.

invite them to appoint suitable arbitrators on their behalf;
(ii) opting for a sole arbitrator, irrespective of the scale of
the disputes, might also improve efficiency; and (iii) the
time for parties to select a suitable arbitrator could also be
shortened if a specialised list of candidates were to be made
available for various types of construction dispute, thus
enabling possibly suitable candidates to be made known
and appraised beforehand.
(4) In domestic construction arbitration, what factors most
influence the selection of arbitrator(s)?
Respondents opined that (i) a candidate arbitrator
should be acceptable to the parties; (ii) it was important

In an adversarial process, parties may neither confide in each

that the arbitrator was both qualified and equipped

other nor easily accede to whoever is nominated by their

with knowledge of the process, rules and procedures of

opponents. It takes time for parties to reach a consensus. The

arbitration; and (iii) where a construction project was

author would add that the crux of the matter is how to improve

technically complex, relevant experience in the subject-

the efficiency of the appointment process and thereby reduce

matter had to play an important part in the selection of a

the time taken for reaching a compromise appointee.

suitable arbitrator.
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(5) In international construction arbitration, what factors

the technical context of the dispute were able to focus on

most influence the selection of, respectively, (i) a sole

the proceedings to save unnecessary time and costs. He or

arbitrator and (ii) a presiding arbitrator in a three-member

she would be able to formulate issues, determine milestone

tribunal?

dates for parties, conduct interlocutory proceedings more

In relation to these two questions, most respondents

efficiently and handle each party’s requests expeditiously.

identified the arbitrator’s (i) experience and qualifications
and (ii) acceptability to parties, followed by (iii) experience
in the subject-matter. When choosing a presiding arbitrator,
language, the juridical seat and experience in the relevant
legal cultures also had a bearing on his or her balancing
role and should not be overlooked. Technical experience
relevant to the dispute also played an important part. The
responses revealed that, in both domestic and international
arbitration, parties’ acceptance of a candidate and an
appointed arbitrator’s familiarity with the process, rules and
procedures of arbitration were the key factors influencing
parties’ selections.

… [T]he time for parties
to select a suitable arbitrator
could also be shortened if a
specialised list of candidates
were to be made available for
various types of construction
dispute, thus enabling
possibly suitable candidates
to be made known and
appraised beforehand.

… [I]n both domestic
and international arbitration,
parties’ acceptance of a
candidate and an appointed
arbitrator’s familiarity with the
process, rules and procedures
of arbitration were the key
factors influencing parties’
selections.
(6) What attributes of an arbitrator are typically required for
domestic or international construction arbitration?
Respondents commented that (i) integrity and fairness were
the most important factors in selection, followed by (ii) legal
and technical competence, and (iii) a quality award.
The author would add that, given the small circle of
arbitrators in Hong Kong, the independence, impartiality
and fairness of an appointee are particularly crucial to parties
to a dispute in order to ensure that justice is both done and
seen to be done. Credentials and competence aside, the
required quality of an arbitrator’s award will also affect the
parties’ choice of appointee. After all, an erroneous award
by an arbitrator might possibly lead to undesirable appeals

(5) What are the characteristics of a good construction

or complaints, leading to wasted costs and time. Finally, the

arbitrator in terms of time and costs of arbitration?

ability of an arbitrator to understand cultural differences is

Respondents viewed arbitration as involving substantial

also an important attribute to parties who are not from the

procedural issues. Thus, (i) good case management skills

same jurisdiction. International arbitrators should therefore

could save time and costs throughout the proceedings, and

possess a full range of legal and cultural knowledge, helping

(ii) early release of interlocutory and final award decisions was

them to understand the parties’ concerns and handle the

also crucial. Likewise, (iii) arbitrators who fully understood

dispute more fairly.

164

ARBITRATION
The responses to the author’s survey reveal that, aside from

Person-to-person

integrity and expeditious case management skills, parties

candidates are helpful in determining their suitability for the

value an arbitrator’s experience of the arbitration process

dispute in question.20 Parties may shortlist candidates, gather

and his or her general and technical experience in the

their published information and ask other people about

subject-matter of the dispute. These are qualities that will

their previous experience with the arbitrators. Information

enable an arbitrator to conduct arbitral proceedings fairly,

about arbitrators may also be sought from online platforms.

efficiently and in the best interests of the parties to the

Users tend to prefer candidates about whom they have

arbitration.

some knowledge or with whom they have had previous

enquiries

about

potential

arbitrator

experience.21

…[G]iven the small circle
of arbitrators in Hong Kong,
the independence, impartiality
and fairness of an appointee
are particularly crucial to any
parties to a dispute in order
to ensure that justice is both
done and seen to be done.
Credentials and competence
aside, the required quality
of an arbitrator’s award will
affect the parties’ choice of
appointee.

In some jurisdictions, it is therefore common to carry out
pre-appointment interviews of party-appointed arbitrators.
Any party who was not present at an interview may use the
information gleaned from it in an attempt to challenge the
independence and impartiality of an arbitrator.22 A Chartered
Institute of Arbitrators (CIArb) International Arbitration
Practice Guideline 23 suggests that, during a pre-appointment
interview, the parties may discuss the general nature of
the dispute with a candidate arbitrator, disclose any third
party funder, parent and affiliates, and provide a copy of the
parties’ signed agreement to resolve their dispute through
arbitration. The candidate, who is not to be remunerated for
the interview, may conduct conflict checks, draft an agreed
agenda and answer any general questions from the parties.
Pre-appointment interviews are not, however, suitable for
discussions on the parties’ arguments, the merits of their
cases and the facts leading to the dispute.

Selection of arbitrators
In another survey of more than 200 construction arbitrators
conducted in the USA in 2018, respondents were asked
whether, when they served as a presiding arbitrator
chosen by party-appointed arbitrators, they considered
that the latter were neutral.19 Some 52% of the respondents
answered “always” or “usually”, with the remaining 48%
answering “half the time” or “seldom”. Indicatively, it
is often assumed that party-appointed arbitrators are
favourably inclined toward the party who appointed them,
with each appointee effectively neutralising the other. The
selection of the right presiding arbitrator is therefore very
significant.
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… [D]uring a preappointment interview, the
parties may discuss the
general nature of the dispute
with a candidate arbitrator,
disclose any third party
funder, parent and affiliates
and provide a copy of the
parties’ signed agreement to
resolve their dispute through
arbitration. Pre-appointment
interviews are not, however,
suitable for discussions on the
parties’ arguments, the merits
of their cases and the facts
leading to the dispute.

arbitration rules. The HKIAC List System for Appointment of
Arbitrators requires each party to send its candidates’ names
and résumés. If the parties’ lists of persons proposed contain
common names, HKIAC may appoint one of the persons so
named as arbitrator. Where there are no common names,
HKIAC will add more names and send its list of names to
the parties without reference to their source. The parties shall
return the list with names marked in order of preference. The
person who receives the highest number of points shall be
appointed as arbitrator. Under the UNCITRAL rules, the
appointing body simply provides a list of persons for the
parties to prioritise.
Conclusion: the way forward
International surveys have found that, from the users’
perspective, understanding of trade practice and of contract
and arbitration law are important, along with arbitration
experience, while acceptability to parties, arbitration
qualifications and experience are imperative from the
viewpoint of local arbitral institutions.

Where parties cannot reach agreement on the appointment of
arbitrators, a default procedure may come into play. In Hong
Kong, HKIAC is the default appointing body.24 Parties may
seek guidance from the HKIAC Practice Note on Appointment
of Arbitrators,25 which sets out the factors considered by
HKIAC when appointing an arbitrator. These include (i)
qualifications agreed by the parties; (ii) qualifications or
candidates suggested by the parties; (iii) the identities of
the parties, counsel and co-arbitrators; (iv) the nationality
of the parties and of the arbitrator; (v) the place of residence
and availability and proposed fees of an arbitrator; (vi) the
nature and amount of the dispute; (vii) the governing law of
the contract; (viii) the juridical seat of the arbitration; (ix) the
language of the arbitration and underlying contract(s); (x) the
number of previous appointments of an arbitrator in HKIAC
cases; (xi) HKIAC’s previous experience with an arbitrator;
and (xii) party feedback.

International surveys
have found that, from
the users’ perspective,
understanding of trade
practice and of contract and
arbitration law are important,
along with arbitration
experience, while acceptability
to parties, arbitration
qualifications and experience
are imperative from the
viewpoint of local arbitral
institutions.

Parties may agree with their opponents to use the appointment

In Hong Kong, the construction ADR community is fairly

procedures contained in the HKIAC 26 and UNCITRAL 27

small. When choosing an arbitrator, a user may have known
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him or her from some past occasion, such as training,
practice or institutional membership. Alternatively, a conflict

4

Sir Peter Coulson, Coulson on Construction Adjudication (2nd Edn,
2011, Oxford University Press), para 12.01.

5

of interest issue may have arisen in a case in which they

Ibid.

6

Porter v Magill [2002] 2 WLR 37 (House of Lords).

have both been involved. One must ensure that a candidate

7

Article 18 of the UNCITRAL Model Law.

arbitrator has the minimum required qualifications and

8

Queen Mary University of London/Pinsent Masons, International
Arbitration Survey: Driving Efficiency in International Construction
Disputes (2019), available at https://www.pinsentmasons.com/
thinking/special-reports/international-arbitration-survey.

9

Ibid.

10

Queen Mary University of London/White & Case, International
Arbitration Survey: Choices in International Arbitration (2010), available
at
http://www.arbitration.qmul.ac.uk/media/arbitration/docs/2010_
InternationalArbitrationSurveyReport.pdf.

11

Note 8 above.

12

Ibid.

13

Note 10 above.

14

Note 8 above.

15

Queen Mary University of London/Pinsent Masons, International
Arbitration Survey: Pre-empting and Resolving Technology, Media and
Telecoms Disputes (2016).

16

David Richbell, ‘Managing and Resolving Conflict’, in Charles O’Neil,
Global Construction Success (2nd Edn, 2019, John Wiley & Sons), ch
25, at pp 276-277.

17

Won L Kidane ‘The Mythology of Specialized Knowledge’, in Kidane,
The Culture of International Arbitration (2017, Oxford University Press),
ch 11.

18

Queen Mary University of London/White & Case, International
Arbitration Survey: Adapting arbitration to a changing world (2021),
available at https://arbitration.qmul.ac.uk/research/2021-internationalarbitration-survey/.

19

Dean B Thomson & Jesse R Orman, Inside the ‘Black Box’: The
Preferences, Practices, and Rule Interpretations of Construction
Arbitrators, 12(2) Journal of the American College of Construction
Lawyers 37-85 (2018).

20

C Roger, A Window into the Soul of International Arbitration: Arbitration
Selection, Transparency and Stakeholder Interests (2015) 46(4)
Victoria University of Wellington Law Review 1179-1190.

21

Note 18 above.

22

CIArb, International Arbitration Practice Guideline – Interviews for
Prospective Arbitrators (2016), available at https://www.ciarb.org/
media/4185/guideline-1-interviews-for-prospective-arbitrators-2015.
pdf.

of awards. Needless to say, candidate arbitrators ought to

23

Ibid.

equip themselves with knowledge of IT, in line with CIArb

24

Section 24 of the Arbitration Ordinance (Cap 609)

guidelines on technology 28 and up-to-date qualifications

25

HKIAC, Practice Note on Appointment of Arbitrators (2021), available
at
https://www.hkiac.org/sites/default/files/ck_filebrowser/PDF/
arbitration/Practice_Note_on_Appointment_of_Arbitrators_20210928.
pdf.

26

HKIAC Domestic Arbitration Rules 2014, Appendix 1: HKIAC List
System for the Appointment of Arbitrators, available at https://www.
hkiac.org/arbitration/rules-practice-notes/domestic-arbitration-rules.

27

Article 8 of the UNCITRAL Arbitration Rules 2013.

28

CIArb, CIArb Framework Guideline on the Use of Technology in
International Arbitration (2021), available at https://www.ciarb.org/
media/17507/ciarb-framework-guideline-on-the-use-of-technology-ininternational-arbitration.pdf.

substantial experience in ADR, with the relevant discipline
practised being compatible with the type of dispute(s)
involved. Candidates’ usual approach to a similar type of
issue, and their usual charging rate and scale, may also be
considered.

… [A] candidate
arbitrator [must have]
the minimum required
qualifications and substantial
experience in ADR, with the
relevant discipline practised
being compatible with the type
of dispute(s) involved.
There are a number of suggestions for improving existing
practices. With regard to the process itself, a list of
specialised construction arbitrators may be devised. A
timeframe for selecting arbitrators may be imposed. Lastly,
the candidate arbitrator’s performance should be evaluated,
taking into consideration case management skills, technical
knowledge of construction and a record of timely issuance

compatible with the current state of development of ADR. adr

1

Article 12 of the UNCITRAL Model Law.

2

Ibid, art 18.

3

International Bar Association, IBA Guidelines on Conflicts of
Interest in International Arbitration 2014, Part I: General Standard
(3)(c) of the Guidelines, available at https://www.ibanet.org/
MediaHandler?id=e2fe5e72-eb14-4bba-b10d-d33dafee8918.
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Arbitration: The Line Between Admissibility
and Jurisdiction
Simon P Camilleri

This article discusses multi-tiered dispute resolution clauses in light of circumstances in which
non-compliance with their terms may raise questions of admissibility on the one hand or, on the
other, jurisdiction. Common approaches on the part of courts in England & Wales, Hong Kong
and Singapore are highlighted.
Introduction

by the public interest in ensuring that such clauses are given

In recent years, there has been an increasing acceptance

effect. The importance of this was explained succinctly by

of multi-tiered dispute resolution clauses imposing an

Teare J in Emirates Trading Agency LLC v Prime Mineral Exports

enforceable obligation on parties to commercial contracts.

Pte Ltd: 2

Those obligations typically, but not always, include an
obligation for parties to negotiate in good faith, followed by

“Enforcement of such an agreement when found as part

an obligation to mediate. Once these options are exhausted,

of a dispute resolution clause is in the public interest,

the parties may then commence proceedings by way of either

first, because commercial men expect the court to

litigation or arbitration. In England & Wales, perhaps the most

enforce obligations which they have freely undertaken

well-known discussion of the topic is found in the judgment

and, second, because the object of the agreement is to

of Colman J in Cable & Wireless Plc v IBM United Kingdom Ltd.1

avoid what might otherwise be an expensive and time-

Numerous cases have built upon Cable & Wireless, motivated

consuming arbitration”.
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A necessary corollary
of finding multi-tiered dispute
resolution clauses to be
enforceable is an assessment
of who decides what happens
when those clauses have not
been complied with, often
following a rush by a party
to issue a claim or to file a
request for arbitration.

are concerned. Although the 1996 Act recognises the concept
of Kompetenz-Kompetenz by virtue of s 30, this only means that
the tribunal often - but not always - has the first bite of the
cherry.4 To butcher a phrase, it is the English court that has
the last bite. Indeed, where the matter of jurisdiction comes
before the English court, a party is entitled to a full rehearing
of the matter and, to adopt the words of Lord Mance in Dallah
Real Estate and Tourism Holding Co v Ministry of Religious
Affairs of the Government of Pakistan,5 “[t]he tribunal’s own
view of its jurisdiction has no legal or evidential value”. This
is not the case in respect of admissibility: the arbitral tribunal
generally 6 has the power to determine whether a claim
before it is admissible.

A necessary corollary of finding multi-tiered dispute
resolution clauses to be enforceable is an assessment of who
decides what happens when those clauses have not been
complied with, often following a rush by a party to issue a
claim or to file a request for arbitration. In other words, who
enforces the obligations that Teare J’s “commercial men”
expect to be enforced when they are breached? In the realm
of court proceedings, this is not a question that arises: a
court is the final arbiter of the dispute, come what may. By
contrast, there are two possible fora in the case of arbitration
proceedings: one is the court and the other is the arbitral
tribunal itself. In developed arbitral systems, however, the

Under s 1(c) of the
Arbitration Act 1996 …
the English court is not to
intervene in matters governed
by Part 1 of that Act, unless
provided for in that Part. Such
intervention is limited, as the
entire scheme of Part 1 places
party consent at the forefront
of the arbitral process.

general trend is one of limited court intervention. Broadly
put another way, such systems prefer to allow the tribunal
chosen by the parties to determine ‘disputes’, and not the

How, then, does this tie in with the question of the enforcement

court (whose jurisdiction is viewed as supervisory). England

of multi-tiered jurisdiction clauses? Put simply, the general

& Wales is no different. Under s 1(c) of the Arbitration Act

trend of the recent authorities in this area has, generally

1996 (the 1996 Act), the English court is not to intervene in

speaking, been to hold that the question of compliance with

matters governed by Part 1 of that Act, unless provided for in

the pre-arbitration steps of a multi-tiered dispute resolution

that Part. Such intervention is limited, as the entire scheme

clause falls within the purview of admissibility, as opposed

of Part 1 places party consent at the forefront of the arbitral

to jurisdiction. The result of this is that a court has no say at

process.

all, and the question of enforcement falls within the purview

3

of the tribunal’s jurisdiction.
Nevertheless, as with many arbitral jurisdictions, the English
court has the final say in some matters. The most important

In England & Wales, Sir Michael Burton, in his judgment in

matter for this discussion is where questions of jurisdiction

Republic of Sierra Leone v SL Mining Ltd,7 went so far as to note

[2022] Asian Dispute Review

169

ARBITRATION
that the “international authorities” were “overwhelmingly

the question of jurisdiction. The Court of Appeal held that

in support of a case” that a challenge on the basis that a

compliance with the particular clause in question was a

claim in arbitration was brought prematurely - and not in

matter of admissibility and not jurisdiction, with the result

compliance with a multi-tiered dispute resolution clause

that art 34 did not apply. Importantly, however, the Court

- was one of admissibility and not of jurisdiction.8 Sir

declined to hold that there would be a general presumption

Michael concluded that English law also accorded with this

that this would be the case, absent a clear intention to the

international approach. Thus, if the question was one of

contrary.12 This is why the author states, generally speaking

whether the matter could be determined by the tribunal at

(as opposed to always), that the question of compliance

all, that was one of jurisdiction. By contrast, if it was not in

with the pre-arbitration steps of a multi-tiered dispute

doubt that the claim was arbitrable, but only whether the

resolution clause falls within the admissibility, as opposed

claim had been presented too early, then the question was

to jurisdiction, camp. The key question will always remain

one of admissibility.9

the same: what did the parties intend, and what does their
agreement say? In the Court of Appeal’s words, “[t]here is no

… [T]o adopt the words
of Lord Mance in Dallah Real
Estate and Tourism Holding Co
v Ministry of Religious Affairs
of the Government of Pakistan
… “[t]he tribunal’s own view of
its jurisdiction has no legal or
evidential value”. This is not the
case in respect of admissibility:
the arbitral tribunal generally
has the power to determine
whether a claim before it is
admissible.
Sir Michael Burton’s judgment in Republic of Sierra Leone v SL
Mining Ltd has recently been cited with approval and applied
in England & Wales.10

reason in either principle or logic why such a dispute must
necessarily be outside the scope of the arbitration agreement,
or be regarded as jurisdictional in nature”. Rather, “[t]he
answer to the question depends, ultimately, on the parties’
intention, to be ascertained as a matter of true construction
of their agreement.”13

… [T]he general trend
of the recent authorities …
has, generally speaking,
been to hold that the question
of compliance with the prearbitration steps of a multitiered dispute resolution
clause falls within the purview
of admissibility, as opposed to
jurisdiction.

The Hong Kong Court of Appeal’s judgment in C v D 11

This, of course, makes a great deal of sense. Where arbitration

represents another in the same line of decisions. Much like s

is undoubtedly grounded in the concept of consent,14 the

67 of the 1996 Act in England (which was itself influenced by

obvious starting (and end) point is the parties’ agreement.

the UNCITRAL Model Law), art 34 of the Model Law, which

If the wording of the contract, on the basis of ordinary

applies in Hong Kong by virtue of the Arbitration Ordinance

principles of construction, indicates that compliance with

(Cap 609) reserves to the court the power to determine

a multi-tiered dispute resolution clause is a jurisdictional
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issue, as opposed to one of admissibility, then that is what

(which would be a matter of jurisdiction) or not.18 Where a

the parties have chosen. In those circumstances, they have

time bar was concerned, it would generally be the case that

not chosen to have the tribunal be the final arbiter of that

this was a question of admissibility as opposed to jurisdiction,

issue - and it is therefore perhaps unsurprising that the Hong

because the appealing party was seeking to attack the other

Kong Court of Appeal declined to formulate a test based on

party’s claim, as opposed to the ability of the tribunal to hear

a presumption (where such presumption would potentially

it (referred to by the Singapore Court of Appeal as a “tribunal

undermine party consent).

versus claim” test 19). Once again, however, the important
word is ‘generally’: the Singapore Court of Appeal expressly

The key question will
always remain the same: what
did the parties intend, and
what does their agreement
say? … [T]he answer …
depends, ultimately, on
the parties’ intention, to be
ascertained as a matter of
true construction of their
agreement.” (C v D [2022]
HKCA 729. Hong Kong Court
of Appeal)

recognised that if the arbitration agreement itself contains a
restriction as to the ability of a tribunal to hear claims that
are time-barred, this could turn an objection that would
otherwise be one of admissibility into one of jurisdiction.20
Once again, what the parties agreed is what is important.
Returning to the decision of the Hong Kong Court of Appeal
in C v D, it is worth pausing to consider the Court’s reliance
on the ‘one stop shop’ presumption in arbitration, as famously
espoused by Lord Hoffmann in Fiona Trust Corp v Privalov.21
In particular, the Hong Kong Court of Appeal considered
that adopting the distinction between admissibility and
jurisdiction when construing art 34 of the Model Law
was likely to reflect that presumption.22 The reference to
this presumption is, however, unhelpful and somewhat
misplaced. The ‘one stop shop’ approach advocated in Fiona

When touching on the importance of the issue of consent

Trust needs to be viewed in its proper context, and against

to the admissibility versus jurisdiction debate, it is perhaps

the background of the English courts trying to stop attempts

worth briefly considering the position in Singapore, given

by clever lawyers to restrict and constrict the proper scope of

that both Sir Michael Burton15 and the Hong Kong Court

an arbitration agreement by relying on niceties of language.23

of Appeal 16 referred to the Singapore Court of Appeal’s

Where a party seeks to argue that rational business people

decision in BBA v BAZ.17 This case did not concern a multi-

intended that some of their disputes under an agreement

tiered dispute resolution clause but, rather, whether a
question of time bar was one of admissibility or jurisdiction.
Both Sir Michael Burton and the Hong Kong Court of Appeal
referenced this decision because of the Singapore Court’s
careful and considered analysis of the distinction between
admissibility and jurisdiction, linking them to the issue
of consent. The Singapore Court held that, to determine
whether a matter is one of admissibility or jurisdiction, it
would be necessary to consider whether a party was seeking
to claim that there was some defect or omission in consent
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could conceivably be brought on the basis of some issue with the
way a decision on admissibility has been reached.

would be decided by an arbitral tribunal, whereas other
disputes under the same agreement would not, one can see

7

[2021] Bus LR 704.

why they would be fighting an uphill battle. The position

8

Ibid, at [16].

where a multi-tiered dispute resolution clause is concerned is

9

Ibid, at [18].

quite different. The question here is whether the conditions

10

NWA v NVF [2021] EWHC 2666 (Comm), per Calver J at [46].

11

[2022] HKCA 729.

12

At [60], per Chow JA.

are in question. Given that the courts have - and will likely

13

Ibid, at [57].

always have - a say in whether a tribunal has exceeded its

14

See, for example, Nigel Blackaby et al, Redfern and Hunter on
International Arbitration (6th Edn, 2015, Oxford University Press) at
[2.42] that “[p]arty consent is a prerequisite for arbitration”.

15

Republic of Sierra Leone v SL Mining Ltd [2021] Bus LR 704, at [15][18].

16

C v D [2022] 3 HKLRD 116, at [34]-[35], per Chow JA.

17

[2020] SGCA 53.

18

BBA v BAZ [2020] SGCA 53, at [76]-[77], per Quentin Loh JA.

19

Ibid, at [81].

20

Ibid.

the parties agreed upon for there to be an arbitration at all

jurisdiction, one might readily imagine why the rational
business person would treat that as an issue of jurisdiction
and not just admissibility. Realistically, the ‘one stop shop’
presumption has nothing to say in this regard. adr

The Singapore Court
[of Appeal] held [in BBA v
BAZ [2020] SGCA 53] that,
to determine whether a
matter is one of admissibility
or jurisdiction, it would be
necessary to consider whether
the party was seeking to
claim that there was some
defect or omission in consent
(which would be a matter of
jurisdiction) or not.

1

[2002] CLC 1319.

2

[2014] EWHC 2104 (Comm), at [64].

3

Where, for example, a stay application is brought under s 9 of the
1996 Act, this may result in the English court ruling on the issue of
jurisdiction before the tribunal has had the opportunity to do so.
Kompetenz-Kompetenz is important, but not absolute.

4

Effectively concerning all matters to do with arbitration, save for a
small number of discrete issues relating to, among other things,
domestic arbitration agreements and the enforcement of arbitral
awards under the New York Convention 1958.

5

[2011] 1 AC 763, at [30] (House of Lords).

6

This is perhaps with the exception of a challenge on the basis of
some serious irregularity affecting the tribunal under s 68 of the 1996
Act, or its national equivalent in any other jurisdiction. Given the focus
of such provisions on procedural fairness or propriety, a challenge
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21

[2007] 4 All ER 952, at [13] (House of Lords).

22

C v D [2022] 3 HKLRD 116, at [46], per Chow JA.

23

The position is set out more fully - and more clearly - in the judgment
of Longmore LJ in the Court of Appeal: [2007] 1 All ER (Comm) 891,
at [17] and [18], which are worth reading in full.
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Online Dispute Resolution (ODR):
The Next Guardian of Access to Justice in Asia
Pui-Ki Emmanuelle Ta & Rachel So

This article discusses the development of and prospects for ODR in Asia. ODR is covered not
in its broad sense but by reference to a process in which all aspects of the proceedings are
conducted online, through the technology-based platforms of a variety of providers, supported
by the human element in the administration of the cases and decision-making. The trajectory of
ODR in Asia is traced through a survey of developments in China, the Hong Kong SAR, India,
Japan, Singapore and Thailand.
Introduction

As the global market moves toward Industry 4.0,1 businesses

The robust growth of online dispute resolution (ODR) in

are taking a more data-driven approach to operations. It is

Asia over the past few years has demonstrated its potential

therefore anticipated that demand for ODR and ‘lawtech’2

to become the essential alternative for businesses to resolve

will grow in the foreseeable future.

disputes in the new digital age. It departs from the traditional
way of resolving disputes and offers an affordable, user-

Digital transformation in the legal industry, judicial

friendly and trusted option, particularly for micro-, small and

systems and alternative dispute resolution have been

medium-sized enterprises (MSMEs). Four economies in Asia

debated in the past decade. Governments and professional

- China, the Hong Kong SAR, Japan and Singapore - have

bodies worldwide have adopted diverse approaches to

opted into the Asia Pacific Economic Cooperation (APEC)

this topic. Several arbitration-friendly jurisdictions, such

Collaborative Framework for ODR of cross-border business

as Hong Kong, Singapore and London, have been more

to business disputes.

proactive.
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The robust growth of
online dispute resolution
(ODR) in Asia over the past
few years has demonstrated
its potential to become
the essential alternative
for businesses to resolve
disputes in the new digital
age. It is … anticipated that
demand for ODR and ‘lawtech’
will grow in the foreseeable
future.

activities that appear to be moving in a particular direction.
Once the build-up reaches a certain level, the acceleration
of these behaviours can be influenced by little changes that
have big effects.”
What is ODR?
ODR first came under the spotlight in 1996, when the National
Center for Automated Information Research sponsored the
Ombuds Office at the University of Massachusetts to develop
a portal for resolving small claims disputes.7
ODR involves more than the holding of online hearings. By
virtue of the UNCITRAL Technical Notes on ODR (2017), all
aspects of the ODR proceedings should be conducted online
through a platform.8 This set a high water mark for ODR
which had hardly been attainable before COVID-19 struck.

Professor Ethan Katsh, the father of online dispute resolution,
predicted in 2001 that “[t]he power of technology to resolve

Julia Hörnle and Pablo Cortes (2014) envisioned the

disputes is exceeded by the power of technology to generate

development of ODR into:

disputes.”3 He observed that traditional dispute resolution
systems might not be able to handle efficiently online

“… a set of dispute resolution techniques which use

disputes involving vast amounts of information and evidence

information and communications technology for automating

in the digital world. According to an article co-authored

and speeding up information processing for overcoming

by Professor Katsh and Colin Rules, it is estimated that

distances through the use of remote communications.

approximately 3-5% of online transactions end in a dispute.4

This will usually involve an online platform on which
documents (evidence and legal argument, expert opinions,

Prior to the disruption wrought by COVID-19, which
adversely affected the operation of courts and therefore access
to justice, a growing number of efforts to expedite digital
transformation had been made in a number of jurisdictions.
The Center on Ethics and the Legal Profession at the
Georgetown University Law Center and Thomson Reuters
Institute quoted the following text from The Tipping Point:
How Little Things Can Make a Big Difference by Malcolm
Gladwell 5 in a 2021 report 6 to illustrate how COVID led to
changes in the legal industry:
“[T]he process of change begins with ‘clear examples of
contagious behaviour’ - ie, with a build-up of ideas and
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the relevant parties and the neutral third party. It may also

increasing and becoming ever more critical. According to

involve distance communication through web-conferencing

World Bank data, Asia accounts for 39% of the world’s GDP;

facilities which mean that the parties and neutral third party

this is estimated to rise to 52% by 2050.10

do not need to meet in person.”9
Seeing considerable opportunities in Asia, governments and
This is the closest to the ODR model that ODR service

dispute resolution organisations in several Asian regions,

providers in Asia have come in the post-COVID era.

such as China, the Hong Kong SAR, India, Singapore and
Thailand, to name but a few, have gone to great lengths to

“[ODR is] … a set of
dispute resolution techniques
which use information and
communications technology
for automating and speeding
up information processing
for overcoming distances
through the use of remote
communications. This will
usually involve an online
platform on which documents
(evidence and legal argument,
expert opinions, etc) are
uploaded, stored, organised
and made accessible to
the relevant parties and the
neutral third party. …”
The development of ODR in Asia
ODR services in Asia have seen considerable growth, as the
process offers an efficient, fair, flexible, cost-effective, safe
and reliable process for resolving cross-border disputes.
Embracing ODR and the advanced technology associated
with it overcomes geographical and language barriers and
creates significant time and cost savings.
With almost 60% of the global population resident in Asia,
business activities between the continent and the West are

develop and support ODR.
ODR development in different Asian regions
China
The rapid development of e-commerce in China in the past
two decades has propelled rises in the number of disputes in
sales of goods or services, payment and logistics. Demand
for efficient and cost-effective dispute resolution services has
therefore risen significantly.
Leveraging experience of virtual courts and infrastructure,
the Guangzhou Arbitration Commission (GZAC) and China
International Economic and Trade Arbitration Commission
(CIETAC) announced the development of an online dispute
resolution platform in 2020. Two years later, they announced
the launch of ODR services and rules.

ODR services in Asia
have seen considerable
growth … [G]overnments
and dispute resolution
organisations in several
Asian regions, such as China,
the Hong Kong SAR, India,
Singapore and Thailand, to
name but a few, have gone to
great lengths to develop and
support ODR.
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The rapid development of
e-commerce in China in the
past two decades has propelled
rises in the number of disputes
in sales of goods or services,
payment and logistics. …
[The PRC E-Commerce Law
2018 requires] … business
platform owners … to establish
an effective online dispute
mechanism for settling disputes
between buyers and sellers,
on the basis of the principles of
voluntariness, fairness
and equity.

In respect of disputes between businesses and customers,
e-commerce platforms Taobao and Alibaba operate dispute
resolution platforms to mitigate reputational risks.
To regulate the e-commerce market, the Chinese government
enacted an E-Commerce Law 11 in August 2018. In accordance
with arts 59 and 63 of Chapter IV - Dispute Resolution for
e-Commerce - e-business platform owners are mandatorily
required to establish an effective online dispute mechanism

the Hong Kong SAR introduced the territory’s first ODR
platform in 2002 to deal with domain name disputes with
the establishment of the Asian Domain Name Dispute
Resolution Centre (ADNRC). Since its inception, more than
2,500 domain name cases have been handled by Hong Kong
International Arbitration Centre (HKIAC) and decided by
experienced decision-makers appointed from HKIAC’s
Domain Name Dispute Resolution Panel.
After almost 15 years, ODR development was finally tabled for
discussion and officially backed by the HKSAR government
in the Chief Executive’s 2018 Policy Address, which outlined
Hong Kong’s lawtech development plan and encouraged
the HKSAR to provide convenient and cost-effective ODR
services.

ODR development was
… officially backed by the
HKSAR government in the
Chief Executive’s 2018 Policy
Address, which outlined Hong
Kong’s lawtech development
plan and encouraged the
HKSAR to provide convenient
and cost-effective ODR
services.

for settling disputes between buyers and sellers, on the basis
of the principles of voluntariness, fairness and equity.

In response to the HKSAR government’s digital roadmap
and in anticipation of the rise of cross-border transaction

The development of ODR in China continues to blossom with

disputes under China’s Belt & Road Initiative, a group of

the support of national policies, such as a white paper on

legal and IT professionals established eBRAM International

measures for the Supreme People’s Court’s online mediation

Online Dispute Resolution Centre Ltd (eBRAM) in Hong

platform and China’s 14th Five-Year Plan (2021-2025).

Kong in June 2018. eBRAM is an ODR institution and
lawtech company supported by leading Hong Kong legal

Hong Kong SAR

organisations, including the Law Society of Hong Kong,

Like other regions witnessing increasing demand for

the Hong Kong Bar Association and the Asian Academy of

alternative and online dispute resolution in e-commerce,

International Law Ltd.
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eBRAM currently operates the COVID-19 ODR Scheme

India

and APEC ODR platform, and will very soon launch

The Indian government began developing ODR in around

online mediation and arbitration platforms. It also provides

2003 with a great deal of support from the Indian judiciary.

lawtech services to assist local legal and dispute resolution

For example, the Ministry of Micro, Small and Medium

practitioners in navigating the challenges of COVID-19.

Enterprises of India launched MSME SAMADHAAN,
an online application portal enabling MSME suppliers to

eBRAM offers fully fledged, one-stop ODR services to

file complaints about delayed payments against buyers of

parties using advanced digital technology (including

products and services. The Department of Legal Affairs of

blockchain,

India is also in the process of gathering the details of ODR

cloud,

artificial

intelligence

(AI)

for

translations and e-KYC (‘electronic know your customer’)

service providers across the country. 1 3

for identity authentication). All procedures, from the
submission of a claim to the conduct of hearings and to

In the meantime, a variety of ODR start-ups, including

the rendering of an award, are conducted online within a

online platform providers and ODR institutions, have

secure, safe and trusted environment.

been established to make mediation and arbitration more
accessible and inexpensive in India.14

Under the eBRAM APEC ODR system, a three-stage
process comprising negotiation, mediation and arbitration
proceedings is supervised by experienced case management
personnel and conducted online on eBRAM’s ODR platform
in accordance with the eBRAM APEC Rules 2021. Among
innovations introduced by these rules, a single neutral will
seamlessly assist the parties to resolve their dispute within 30
days (or an agreed extended timeframe) in user-friendly, fair,
affordable, confidential and innovative online proceedings.
ODR platforms developed by eBRAM are equipped with AI
machine translation and e-signature services to translate
or sign documents at any time, and a highly secure
videoconferencing system for conducting mediation or
arbitration hearings. All documents and communications

The Indian government
began developing ODR in
around 2003 with a great
deal of support from the
Indian judiciary. … [A] variety
of ODR start-ups, including
online platform providers and
ODR institutions, have been
established to make mediation
and arbitration more accessible
and inexpensive in India.

exchanged and uploaded to the platform are encrypted with
hash values 1 2 stored on the blockchain to avoid malicious

Japan

alterations. New features, including AI real time transcription

ODR is new in Japan. In September 2020, the Japan

and translation as well as e-bundling, are also in the pipeline.

Association for ODR was established to develop and promote
the use of the process.15

Notably, eBRAM was listed as one of the six institutions
qualified under the Hong Kong-Mainland Interim Measures

Singapore

Arrangement in October 2019 and as one of the three ODR

Ranked as the second most preferred seat for arbitration

providers under the APEC Collaborative Framework for ODR

worldwide,16 Singapore launched e@DR in 2000, its first

in May 2022.

cyber court to provide online mediation for e-commerce
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disputes.17 In 2012, DisputeManager.com was designed to

2015. In recent years, the Thai government has introduced

provide a suite of online ADR services such as negotiation,

the Thailand 4.0 National Policy, which emphasises

mediation and case appraisal and was operated by the

technological innovation and co-operation with SMEs to

Singapore Mediation Centre.

ensure that fast-changing industries are up to international
standards. To facilitate the implementation of the policy,

Singapore launched
e@DR in 2000, its first
cyber court to provide online
mediation for e-commerce
disputes. … The Supreme
Court … announced in March
2020 that ODR should be
implemented to ensure the
continuity of court operations
and services … during the
COVID-19 pandemic.
Maxwell Chambers, the home of the Singapore International
Mediation Centre (SIMC) and regional offices of several ADR
institutions, was established in 2010. The Supreme Court of

THAC and the Ministry of Justice signed a Memorandum
of Understanding to promote ODR services in April 2020.
The ODR platform for intellectual property cases developed
through the co-operation of the Department of Intellectual
Property and THAC was launched in January 2021.

Thailand is presently one
of the most advanced ASEAN
regions in terms of developing
ODR systems. ODR was
introduced to Thailand
in 2016, shortly after the
establishment of the Thailand
Arbitration Center (THAC) in
November 2015.

Singapore announced in March 2020 that ODR should be
implemented to ensure the continuity of court operations

Conclusion: opportunities and challenges

and services while safeguarding the health and safety of

Asia has established an excellent foundation for the

practitioners and court users during the COVID-19 pandemic.

development of ODR. There are, however, a number of
fundamental issues that must be addressed. These include

To combat the adverse impact of the pandemic on access

safeguarding confidentiality in ODR processes and the lack

to justice, in May 2020 the SIMC launched the COVID-19

of a legal framework for it.

Protocol, an online platform to provide businesses with an
alternative means of resolving international commercial
disputes during the COVID-19 pandemic period with the
assistance of a mediator.
Thailand
Thailand is presently one of the most advanced ASEAN
regions in terms of developing ODR systems.18 ODR was
introduced to Thailand in 2016, shortly after the establishment
of the Thailand Arbitration Center (THAC) in November
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Asia has established an
excellent foundation for the
development of ODR. There
are, however, a number of
fundamental issues that must
be addressed. These include
safeguarding confidentiality in
ODR processes and the lack
of a legal framework for it.

Unlike offline mediation and arbitration, ODR is unaffected
by the issue of venue set-up and transcends geographical
and language barriers. However, its advantageousness has
become its weakness in the eyes of some users, who are
doubtful about the confidentiality of virtual hearings or the
security of online platforms. According to a 2021 survey
report by Baker McKenzie and KPMG which sought to
gauge user response to virtual hearings in the UK, 27.8%
of respondents believed that virtual hearings might be less
secure or confidential. 19

settlement mechanisms for cross-border transactions,
primarily with regard to the harmonisation of ODR laws.
According to a report published by APEC in April 2022: 20
“By far, legislation is the main challenge on the path of
ODR development. Today there is no legislation regulating
ODR specifically in any of the [APEC] economies. It is either
completely absent in the legal field, or regulated indirectly
through the legal framework governing Alternative Dispute
Resolution (ADR) …”

“Today there is no
legislation regulating ODR
specifically in any of the
[APEC] economies. It is either
completely absent in the legal
field, or regulated indirectly
through the legal framework
governing Alternative Dispute
Resolution (ADR) …” (APEC,
2022)

In tackling this issue, ODR developers might consider
seeking a solution from continuous biometric authentication

Over and above this, the existence of a sufficient number of

technology deployed by universities over some years for online

‘tech-savvy’ dispute resolution talents would help to propel

examinations. This would entail consistent analytical work

the development of ODR. With this in mind, the Department

into how to verify parties’ identities. AI could help to compress

of Justice of the HKSAR has initiated a programme entitled

processing time and ensure accuracy. eBRAM is currently

the Inclusive Global Legal Innovation Platform on Online

exploring this technology to strengthen its ODR platforms

Dispute Resolution (iGLIP on ODR) 2 1 in collaboration with

further in order to give users greater confidence in them.

UNCITRAL. The objective of the iGLIP on ODR programme
is to consolidate the efforts of international bodies and

Moreover, cybersecurity should be the priority of all

different jurisdictions in promoting the use of ODR for

ODR providers and institutions, and measures should be

dispute settlement, nurturing talent and raising awareness.

undertaken to preserve security, confidentiality and data

It gathers top experts from around the globe to work together

privacy throughout systems.

toward this goal. The work of iGLIP on ODR includes tracking
the latest developments on ODR, examining how emerging

Nonetheless, some caution should be exercised in developing

technologies impact upon the ODR process and stakeholder

ODR into an effective alternative to traditional dispute

behaviours, and identifying work to be done in the future.
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development of ODR. It enables parties to exercise their
choices over many aspects of procedure, and of the applicable
law, the seat of arbitration and the choice of neutrals. If
parties have confidence in ODR and mutually agree to use
the mechanism, it could become an accessible, efficient,
cost-effective and expeditious way of resolving disputes in
Asia and beyond. adr

Party autonomy …
plays an essential role in the
development of ODR. If parties
have confidence in ODR and
mutually agree to use the
mechanism, it could become
an accessible, efficient, costeffective and expeditious way
of resolving disputes in Asia
and beyond.
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The New Wave of International Commercial
Courts in Asia
Weixia Gu & Yi Tang

This article discusses the proliferation of international commercial courts (ICCs) in Asia,
classifying the six courts established there thus far into three categories and systematically
comparing the features of each of them. It further explores this new wave of international
commercial dispute resolution from the perspectives of competition and co-operation between
(1) the ICCs themselves, and (2) the ICCs and international arbitration.
Introduction

(SICC); (4) the Abu Dhabi Global Market Court (ADGMC);

The past decade has increasingly witnessed the emergence

(5) the Kazakhstan Astana International Financial Centre

of international commercial courts (ICCs) in Asia. Their

Court (AIFC); and (6) the China International Commercial

rise may push the boundaries and reshape the landscape of

Court (CICC).

international commercial dispute resolution.
The authors systematically examine the salient features
This phenomenon is illustrated by the establishment of the

of these ICCs on a comparative basis and discuss their

current six major or significant ICCs in the region, viz (1) the

place in modern international commercial dispute

Dubai International Financial Centre Court (DIFC Court); (2)

resolution in Asia by reference to the relationship

the Qatar International Court and Dispute Resolution Centre

between (i) the ICCs themselves and (ii) ICCs and

(QIC); (3) the Singapore International Commercial Court

international arbitration.
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The past decade has
increasingly witnessed the
emergence of international
commercial courts (ICCs)
in Asia. … Their rise may
push the boundaries and
reshape the landscape of
international commercial
dispute resolution.

(2) Three types of ICCs in Asia
The six Asian ICCs may be classified into three salient types.
(i) Middle East and Central Asia ICCs
The three significant ICCs in the Middle East (ie, the DIFC
Court, the QIC and the ADGMC) and the AIFC located in
Central Asia, share several similar features.
First and foremost, these four ICCs are all situated in
exceptional or special economic zones. The DIFC, QIC and
ADGMC are regarded as ‘jurisdictional carve-outs’,1 since
they are established within Middle Eastern economic zones
that have substantially different legal systems from the host

The proliferation of ICCs in Asia

countries in which they are situated. Like the Middle East
ICCs, the AIFC is also located in a special economic zone and

(1) Overview of the major ICCs
The table below shows the emergence of ICCs in Asia since
2006, most of them having been established over the past
decade.

draws heavily from the UK common law system.2 For example,
while Islamic law is practised in the UAE, the special economic
zone in which the AGDMC is established has adopted a
different Western legal system, pursuant to the Application of

An overview of major and significant ICCs in Asia

English Law Regulations 2015.3 The DIFC Court, meanwhile,
is vividly described as a “a common law island in a civil law
ocean”.4 Given that the domestic laws of the host countries

Year of
establishment

Name

2006

Dubai International
Financial Centre Court
(DIFC Court)

UAE/Middle East

2010

Qatar International Court
and Dispute Resolution
Centre (QIC)

Qatar/Middle East

2015

Singapore International
Commercial Court (SICC)

Singapore/Asia

2015

Abu Dhabi Global Market
Court (ADGMC)

UAE/Middle East

2017

Kazakhstan Astana
International Financial
Centre Court (AIFC)

Kazakhstan/Asia

2018

China International
Commercial Court (CICC)

China/Asia
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Jurisdiction/region

of these four ICCs are largely based on the civil law tradition,
their adoption of the common law approach is very bold and
innovative. In this sense, the ICCs are all connected with
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the common law system and share similar aims in attracting

Second, the SICC enjoys considerable and robust government

foreign investors and serving their respective economic zones.

support. Its establishment is State-led and top-down in
nature. Under this model, the judiciary and government

Further, all of these courts have appointed foreign judges. The

departments have collaborated closely to develop policies for

three Middle East ICCs comprise a combination of domestic

judicial capacity-building.

and foreign judges. The DIFC Court currently has 13 judges:
five domestic judges from the UAE, four judges from the UK,
three judges from Australia and one judge from Malaysia.5
The QIC has two domestic Qatari judges and 11 foreign
judges from countries such as the UK, Singapore, New
Zealand, South Africa and Cyprus.6 The ADGMC’s eightjudge bench is composed entirely of foreign judges from the
UK, Australia and New Zealand.7 The AIFC currently has 11
judges who are all from the UK.8

Given that the domestic
laws of the host countries
of [the Middle Eastern and
Central Asian] ICCs are largely
based on the civil law tradition,
their adoption of the common
law approach is very bold and
innovative … [and aimed at]
attracting foreign investors
and serving their respective
economic zones.

By drawing from a
wider pool of judicial talent
from a broader range of
legal systems and cultures,
the judicial profile [of the
SICC] is more internationally
diverse. Furthermore, the
procedural rules of the SICC
are deeply influenced by
the procedural paradigm of
arbitration, which prioritises
party autonomy.
Last but not least, the SICC’s success may lie in its structure,
in particular its reputable and internationally diverse
bench and flexible procedural rules.10 With regard to the
appointment of judges, 16 International Judges currently sit
on the SICC bench, in addition to 18 domestic judges of the
Singapore High Court. By contrast with the Middle East and
Central Asia ICCs, which draw overseas judges exclusively
from common law jurisdictions (predominantly the UK), the

(ii) The SICC

SICC draws judges not only from a broader group of common

Of all the ICCs in Asia, the SICC is arguably the most

law jurisdictions (the UK, the US, Canada, Australia, New

competitive or successful. A number of distinguishing factors

Zealand and Hong Kong), but also from leading civil law

that account for its success can be summarised as follows.

jurisdictions (such as France).11 By drawing from a wider
pool of judicial talent from a broader range of legal systems

First, compared with other Asian ICCs, the SICC has a wider

and cultures, the judicial profile is more internationally

target market. Unlike the Middle East and Central Asia

diverse. Furthermore, the procedural rules of the SICC are

ICCs, which focus on their particular economic zones, the

deeply influenced by the procedural paradigm of arbitration,

SICC seeks to promote the entire city-State of Singapore as

which prioritises party autonomy. A typical example of this

a dispute resolution service provider for international users.9

is that the ‘open court’ presumption can be overridden by
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party agreement or by party application to the court for a

By comparison with the SICC and AIFC, the design of the

confidentiality order. 1 2

CICC is more conservative. One key feature that distinguishes
it from these ICCs lies in the lack of foreign judges. Currently,

(iii) The CICC

all judges appointed to the CICC must, by law, be Mainland

The CICC specifically caters to dispute resolution under

Chinese 16 as the introduction of foreign judges is prohibited

China’s ambitious economic and diplomatic plan, the Belt

by Chinese law.17 Faced with this obstacle, the CICC has

and Road Initiative (BRI), which, it is anticipated, will lead

innovatively introduced international expertise through

to an increase in cross-border disputes and a proliferation of

its International Commercial Expert Committee (the ICE

adjudication business.13 China established the CICC in 2018

Committee).18

with the particular purpose of facilitating dispute resolution
among BRI countries. 14
Governed by the Provisions of the Supreme People’s Court on
Several Issues Regarding the Establishment of the International
Commercial Court (CICC Provisions),15 the CICC consists
of two courts: (1) the First CICC in Shenzhen, Guangdong
Province, for the handling of BRI-related international
commercial disputes arising out of the sea-based Maritime
Silk Road; and (2) the Second CICC in Xi’an, Shaanxi
Province, for the handling of BRI-related international
commercial disputes arising out of the land-based Silk Road
Economic Belt.

By comparison with
the SICC and AIFC, the
design of the CICC is more
conservative. One key feature
that distinguishes it from these
ICCs lies in the lack of foreign
judges. Currently, all judges
appointed to the CICC must,
by law, be Mainland Chinese.
… Given such a restricted
level of internationalisation,
the CICC may not attract as
many international parties as
its peers.

The ICE Committee has two key functions: (1) to preside over
mediations, and (2) to provide expert opinions on findings
of foreign law.19 The mediation duty of the ICE Committee
is a crucial component of the CICC’s goal of establishing a
‘One-Stop Multi-tier Dispute Resolution Platform’.20 The
most ground-breaking feature of the ICE Committee is that
the CICC may issue a judgment based upon a mediated
settlement agreement that has been reached by the ICE
members. In this way, foreign members of the ICE Committee
are indirectly allowed to hand down ‘judgments’ via the
mediation mechanism.21
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This is by far the most liberal feature of the CICC in

Second, and more importantly, the Asian ICCs have largely

terms of internationalisation and may to some extent

adopted a number of innovative features, among which the

offset scepticism about the CICC’s lack of international

most noteworthy is the incorporation of alternative dispute

elements (particularly with regard to the absence of foreign

resolution (ADR) elements into formal court procedures. For

judges). However, the extent of the CICC’s introduction of

example, the QIC provides that judges may be separately

international elements stops at the ICE Committee. This

appointed as arbitrators and that it may administer

may affect the CICC’s competitiveness when all other ICCs

arbitrations if it is chosen as an arbitral seat.23 The DIFC

in Asia and along the BRI roadmap feature foreign judges.

Court has gone even further, providing a mechanism that can

Given such a restricted level of internationalisation, the

convert a monetary judgment rendered by the DIFC into an

CICC may not attract as many international parties as its

arbitral award through co-operation with the London Court

peers. 22

of International Arbitration (LCIA).24 In parallel with the
DIFC Court’s judgment conversion arrangement, the CICC

Salient features of the Asian ICCs

also creates a mechanism in which mediated settlement

Two salient features of the Asian ICCs should be highlighted.

agreements (those made by the ICE Committee, as discussed

First, they are usually established with a particular

previously) may be converted into CICC judgments.

geographical focus and specific geopolitical or economic
motivations. For example, the three Middle East ICCs have
been established primarily to serve the economic interests
of their special economic zones. Specifically catering to the
BRI, the CICC is intended mainly to seize the opportunities
provided by the politico-economic policy of the BRI and to
attract BRI-related cases. In this regard, the Asian ICCs all
tend to boost the economic and legal development of their
host States.

… [T]he three Middle
East ICCs have been
established primarily to
serve the economic interests
of their special economic
zones. Specifically catering
to the BRI, the CICC is
intended mainly to seize the
opportunities provided by the
politico-economic policy of the
BRI and to attract BRI-related
cases.

… [T]he Asian ICCs have
largely adopted a number of
innovative features, among
which the most noteworthy is
the incorporation of alternative
dispute resolution (ADR)
elements into formal court
procedures.
ICCs and the new trend in international dispute
resolution in Asia
With the proliferation of ICCs in Asia, there seems to have
emerged a new trend in international dispute resolution in
the region that has been manifested in two ways.
(1) Competition between ICCs in Asia
The first aspect relates to competition and co-operation
between the different ICCs in Asia.
Asian ICCs have been established (1) as a response to a
regional geopolitical or economic policy (such as the BRI),
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or (2) for the purpose of serving the economic interest of a

The emergence of the ICCs has sparked a debate about their

particular country or special zone, or (3) with the objective of

relationship with international arbitration. The conventional

entering the adjudication business market with a geographical

account presupposes a competition for forum selection

focus (such as in the Middle East and ASEAN regions). Given

clauses in commercial contracts, resulting in a race-to-

that the targeted regions and markets may overlap, it seems

the-top drive to improve procedural rules and efficiency.25

inevitable that these Asian ICCs will compete with each

However, the authors argue that despite the overlap of

other to attract more cases.

functions between the ICCs and international arbitration,
there is complementarity within such competition. Instead

The authors argue, however, that co-operation between

of treating ICCs and arbitration as competitors or substitutes,

the Asian ICCs is also possible, given that each of them

the authors contend, for the reasons given below, that the

may develop its own niche area and target user group, and

development of ICCs may provide complementary services

provide dispute resolution services for different markets.

and thus lead to growth in the overall dispute resolution

In this sense, an implicit division of labour may emerge

market.

between them. Moreover, it is suggested that transnational
co-ordination among Asian ICCs may be achieved through
supranational or regional platforms. For example, a regular
conference involving the ministers of justice of the Asian
countries concerned (such as China, Singapore, Kazakhstan,
Qatar and the UAE) could contribute to differentiating the
respective roles and specialisations of these ICCs.
(2) Competition between the ICCs and international
arbitration in Asia
The second aspect is competition and co-operation between

Instead of treating
ICCs and arbitration as
competitors or substitutes,
… the development of ICCs
may provide complementary
services and thus lead to
growth in the overall dispute
resolution market.

Asian ICCs and international arbitration in Asia.
First, the Asian ICCs have evolved to become more
comparable to international arbitration. This is specifically
reflected in two respects. (1) Many ICCs are allowed to
assume jurisdiction over disputes without any link to their
host States. For example, the SICC can acquire jurisdiction
over disputes not having any actual connection with
Singapore and then rely on the Hague Convention 2005
for the global enforcement of court judgments in a manner
similar to the global enforcement of arbitral awards under
the New York Convention 1958. 26 (2) The ICCs are becoming
increasingly open to the idea of appointing judges with
foreign and international law expertise, a characteristic
that parallels the option of selecting arbitrators with the
necessary competence for resolving disputes. This trend is
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particularly evident in the DIFC, the QIC, the AIFC Court

referral paths of host State domestic courts. This caseflow

and the SICC.

is unrelated to the parties’ agreement and is not in direct
competition with international arbitration. Second, parties

Second, the establishment of the Asian ICCs may contribute

seeking to resolve disputes in the ICCs are usually users who

to the development of a one-stop legal hub that provides

are dissatisfied with either international arbitration or the

multi-tiered approaches to international commercial dispute

national courts.29 In other words, disputants may belong to

resolution services by integrating litigation, arbitration and

different client pools with a variety of preferences regarding

mediation. For example, Singapore has developed a suite

desirable dispute resolution fora. In this sense, the successful

of premium dispute resolution services (ie, the trinity of

establishment of a one-stop legal hub can grow the ‘pie’ of

the SICC courts, SIAC arbitration and SIMC mediation 27),

the dispute resolution service market and attract as many

which further reflects the trend toward a converged legal

potential clients as possible.30

infrastructure with divergent functions. This agglomeration
may facilitate ‘one-stop-shop’ dispute resolution services
for international users, minimise costs through crossinstitutional co-operation and thus strengthen Singapore’s
role as a dispute resolution hub. The CICC has also launched
its own ‘one-stop’ diversified international commercial
dispute resolution platform. Specifically, the CICC Procedural
Rules provide for pre-trial mediation procedures where the
plaintiff consents.28

… [D]isputants may
belong to different client pools
with a variety of preferences
regarding desirable dispute
resolution fora. In this sense,
the successful establishment
of a one-stop legal hub can
grow the ‘pie’ of the dispute
resolution service market
and attract as many potential
clients as possible.

… [W]hile the ICCs
in Asia share the objective
of adjudicating complex
international commercial
cases, each of them may
develop its own characteristics
and niche. Between ICCs and
international arbitration in Asia,
their evolution reflects the new
wave of convergence between
litigation and arbitration.
Conclusion
The emergence of ICCs brings both opportunities and
challenges to Asia’s adjudication market. The authors’
comparative study reveals that while the ICCs in Asia
share the objective of adjudicating complex international
commercial cases, each of them may develop its own
characteristics and niche. Between ICCs and international
arbitration in Asia, their evolution reflects the new
wave of convergence between litigation and arbitration.

Moreover, concerns about fierce competition for cases

Specifically, the design of ICCs shows a clear trend

between the ICCs and international arbitral institutions may

of ‘arbitralisation’ by reforming major features, such

be mitigated on two bases. First, some ICCs, such as the SICC

as jurisdiction, enforcement and judicial selection to

and the CICC, have their caseloads guaranteed by the case

imitate those of international arbitration. The ICCs, as

[2022] Asian Dispute Review

187

IN-HOUSE COUNSEL FOCUS
unconventional and hybrid dispute resolution institutions,

10

See Bookman, supra (note 3), at 247.

aim to combine the best of international commercial

11

SICC, About the SICC - Judges, available at https://perma.cc/KKV7Q8DG.

arbitration and that of traditional court proceedings to

12

See Bookman, supra (note 3), at 278–279.

attract adjudication business. Although the precise extent

13

See Gu Weixia, The Dynamics of International Dispute Resolution
Business in the Belt and Road, 113 Am Soc’y Int’l L Proc 370 (2019),
available at https://hub.hku.hk/bitstream/10722/272206/1/Content.
pdf?accept=1.

14

See He Jingjing & Geng Zhenshan (何晶晶 & 耿振善), Dazao Guoji
Shangshi Fating Sifa Baozhang ‘Yidai Yilu’ Jianshe (打造國際商事法
庭 司法保障 “一帶一路” 建設) [Building the International Commercial
Court: Judicial Protection of the ‘One Belt One Road’ Development],
Renmin Fazhi (人民法治) 37-39 (February 2018).

15

See Zuigao Renmin Fayuan Guanyu Sheli Guoji Shangshi Fating
Ruogan Wenti De Guiding (最高 人民法院关于设立国际商事法庭若
干问题的规定) (Provisions of the Supreme People’s Court on Several
Issues Regarding the Establishment of the International Commercial
Court), Fa Shi [2018] 11, promulgated by the Supreme People’s Court
(25 June 2018, effective 1 July 2018), art 1, available at https://perma.
cc/5ZXH-PLU2.

16

CICC, Judges, available at https://perma.cc/QR6M-G7LA.

17

See the Judges Law of the People’s Republic of China, promulgated
by the Standing Committee of the. National People’s Congress
(23 April 2019, effective 1 October 2019), 2019 Standing Comm
Nat’l People’s Cong Gaz 27 (China); Wei Cai & Andrew Godwin,
Challenges and Opportunities for the China International Commercial
Court (2019) 68(4) ICLQ 869-902, at 900.

18

See Stephan Wilske, International Commercial Courts and Arbitration
- Alternatives, Substitutes or Trojan Horse?, 11 Contemp Asia Arb J
153-172, at 176 (2018).

19

See the CICC Working Rules of the International Commercial Expert
Committee of the Supreme People’s Court (For Trial Implementation)
(21 November 2018), art 3, available at https://perma.cc/DF8D-BPRN.

20

The CICC Provisions, supra (note 15), art 11.

21

See Sheng Zhang, China’s International Commercial Court:
Background, Obstacles and the Road Ahead (2020) 11(1) JIDS 150174, at 161.

22

Gu Weixia & Jacky Tam, The Global Rise of International Commercial
Courts: Typology and Power Dynamics, 22 Chi J Int’l L 443-492 (2022).

23

See Bookman, supra (note 3), at 242. See also Janet Walker,
Specialized International Courts: Keeping Arbitration on Top of Its
Game (2019) 85(1) Arbitration 2-23, at 4.

of the recently established Asian ICCs’ far-reaching
impacts on the landscape of international commercial
dispute resolution remain to be seen, it is estimated
that there is enormous potential for co-operation and
competition between them and international arbitration
as a future trend in the transnational legal order.
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unconventional and hybrid
dispute resolution institutions,
aim to combine the best of
international commercial
arbitration and that of traditional
court proceedings to attract
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JURISDICTION FOCUS

Brunei Country Update
Alastair Henderson, Priya Aswani & Kin-Hoe Loi

Recent developments in the Brunei courts have underscored the Brunei judiciary’s support
for arbitration and the choice of parties in deciding where and how their disputes should be
resolved. This article provides an update on these developments and considers what may lie
ahead.
Legal infrastructure

Appeals are heard by the Court of Appeal, which includes
a panel of International Judges, while a limited right of

(1) The legal profession

further appeal gives recourse to the Judicial Committee of

Brunei has a relatively small legal community. Only 36 law

the Privy Council in London in civil matters only, reflecting

firms and 129 lawyers are registered with the Law Society of

the country’s English common law heritage.2

Brunei Darussalam.1
(3) Arbitration
(2) The courts

Despite the general preference for resolving domestic

Many domestic disputes are either resolved out of court

disputes either out of court or through the court system,

through private mediation, other informal measures or, where

there is clear legislative and judicial support for arbitration.

there is a commercial dispute between sophisticated parties,

As Brunei Darussalam (hereinafter Brunei) continues to

in the country’s courts. These comprise the Subordinate

diversify its economy to attract foreign investment, it has

and Intermediate Courts, both of which have limited civil

endeavoured to provide domestic and foreign investors

and criminal jurisdiction, and the High Court, which has

with the option of arbitration, which tends to be relatively

unlimited original jurisdiction in civil and criminal cases.

efficient, user-friendly and confidential when compared with
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court litigation. Notably, the availability of arbitration allows

those in the 2006 version of the UNCITRAL Model Law (the

foreign investors to feel that they are able to engage with the

Model Law), including those as to the definition and form

government in a fair, neutral and independent environment.

of an arbitration agreement and how it can be evidenced.4

This is particularly relevant because, under the constitution

Other Model Law-based provisions include those concerning

and laws of Brunei, the government remains immune from

the commencement of arbitral proceedings, the appointment

lawsuits before the Brunei courts.3

and jurisdiction of arbitral tribunals, arbitral procedure and
grounds for challenging and setting aside awards.

As Brunei Darussalam
continues to diversify its
economy to attract foreign
investment, it has endeavoured
to provide domestic and foreign
investors with the option of
arbitration … [,] allow[ing]
foreign investors to feel that
they are able to engage with
the government in a fair,
neutral and independent
environment.

The International Arbitration Order 2009 as amended
governs Brunei-seated international arbitrations. It provides
that the 1985 version of the Model Law, except for Chapter
VIII (Recognition and Enforcement of Awards), shall have
the force of law in Brunei. Recognition and enforcement
of awards is provided for instead in the main body of the
Order in accordance with the New York Convention, which
is set out in the Second Schedule. Further and with regard
to Brunei-seated arbitrations, the International Arbitration
Order incorporates the provisions of the 2006 version of
the Model Law on interim measures into the main body of
the Order. 5 In particular, it confers powers on the arbitral
tribunal to (1) maintain or restore the status quo pending
determination of the dispute; (2) prevent a party from taking
action that is likely to cause current or imminent harm

Domestic and international contractors and investors

or prejudice to the arbitral proceeding itself; (3) provide

entering into transactions with the government are in fact

a means of preserving assets out of which a subsequent

requiring arbitration to be stipulated in the relevant contracts

award may be satisfied; and (4) preserve evidence that may

as the applicable form of dispute resolution. It is, as a result,

be relevant and material to the resolution of the dispute.

slowly gaining popularity. As for cases not involving the

As previously mentioned, there is clear judicial support

government, the common types of dispute that are generally

for arbitration. Under the International Arbitration Order,

referred to arbitration include those relating to building and

a stay of proceedings is mandatory, unless the court is

construction, infrastructure, investment and joint ventures,

satisfied that the arbitration agreement is null and void,

and oil and gas.

inoperative or incapable of being performed.

The statutory framework for arbitration in Brunei is modern,
arbitration-friendly and on a par with its larger neighbours
around the region. It has been a Contracting State to the New
York Convention since 1996.
The Arbitration Order 2009 governs domestic arbitrations in
Brunei. This modern statute contains provisions similar to

190

The statutory framework for
arbitration in Brunei is modern,
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Both the international and domestic Arbitration Orders

some of the key ingredients required for it to be considered

confer powers on the arbitral tribunal, to make orders or

arbitration-friendly. It has adopted UNCITRAL-based

give directions for (inter alia) security for costs, discovery of

instruments, in terms of both legislation and institutional

documents and interrogatories, and the giving of evidence

arbitration rules. It is a signatory to the New York Convention

by affidavit. There are some key differences, between

and has an arbitration-friendly judiciary. In addition, recent

the Orders, however. These include the following: (1) the

decisions of the Brunei Court of Appeal show that its judges

domestic Order allows appeals against arbitral awards in

will adopt and follow the international jurisprudence that

some circumstances, while there is no right to appeal under

has developed around the Model Law and international

the international Order (although a party may apply to set

arbitration standards. Illustrative cases include the following

aside an award on limited grounds); (2) unlike the domestic

recent decisions.

Order, the international Order provides for a single arbitrator
to hear the dispute; and (3) the international order provides
for two additional grounds on which an award may be
challenged; these are where (i) the making of the award was
induced or affected by fraud or corruption; and (ii) a breach of
natural justice occurred in connection with the making of the
award by which the rights of any party have been prejudiced.
(4) Arbitral institutions
Aside from legislation, there are other elements that make
up Brunei’s arbitration-related framework. The Arbitration

… [R]ecent decisions
of the Brunei Court of
Appeal show that its judges
will adopt and follow the
international jurisprudence
that has developed around the
Model Law and international
arbitration standards.

Association of Brunei Darussalam (AABD) is an independent
arbitral body that was established on 18 May 2005 to help
Brunei in developing arbitration and in providing advisory

Pro-Builder Sdn Bhd v Ong Tiong Oh 8 (Pro-Builder)

support and other assistance in arbitration. The AABD

In a case that was described by the Brunei judiciary as

arranges venues for arbitration hearings and also maintains

“important as more and more litigants look towards

a list of experienced, reputable and leading arbitrators for

alternative dispute resolution avenues”, 9 the Brunei Court

parties to choose from where they wish to arbitrate.

of Appeal recently decided on the issue of whether the
court should stay or strike out court proceedings in favour

In addition, the government established the Brunei

of arbitration where an arbitration clause existed. Although

Darussalam Arbitration Centre (BDAC) on 24 December

the case turned on its facts as the Court of Appeal held that

2014 to help promote arbitration and mediation as preferred

the subject arbitration clause had not taken effect at all, the

modes of settling disputes. The BDAC uses a modified

decision makes it clear that the proper procedure is that court

version of the UNCITRAL Arbitration Rules 2010 as its

proceedings should be stayed in favour of arbitration and not

BDAC Arbitration Rules.6 At the time of writing, there are no

struck out.

publicly available official statistics on BDAC’s caseload, but it
is anecdotally reported to be very low.7

The dispute arose out of a construction contract between the
parties, pursuant to which the plaintiff was engaged by the

An arbitration-friendly jurisdiction

defendant to build a pedestrian bridge for the provisional

Brunei, like many of its neighbours in the region, possesses

sum of US$769,746. During the course of the contract there
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were several variations to the works and the final sum

In delivering judgment, Burrell P based his decision on two

claimed by the plaintiff was US$1,261,316. This was almost

points. Firstly, he noted that there was no documentary

double that of the provisional contract sum. The defendant,

evidence to support the defendant’s contention that there

however, only paid US$1,000,000 to the plaintiff, who

was a dispute as to the agreed final sum. On the contrary,

commenced court proceedings claiming the difference of

the documentation showed that there was but one final

US$261,316.

determination which required the defendant to pay the
plaintiff the sum of US$1,261,316. Secondly, Burrell P noted

The defendant invoked the arbitration clause in the contract

that the Superintending Officer had requested additional

and applied to the court to have the proceedings stayed in

time to prepare the final account, being an extension to the

favour of arbitration. The relevant part of the arbitration

original 14-day requirement in the arbitration clause. The

clause stated that “in case any dispute of difference … shall

plaintiff had replied to the Superintending Officer stating

arise … the Superintending Officer shall determine such

that it had no objection to both the preparation of the final

dispute of difference by a written decision given to the

account and the additional time requested. The defendant, on

Contractor. The said decision shall be final and binding on

the other hand, had not replied to the Superintending Officer

the parties unless the Contractor [sic] within 14 days after

at all. This constituted a waiver of the 14-day requirement

a written request to him by the Contractor fails to give a

and the final determination as described in the arbitration

decision as aforesaid, such dispute or difference shall be

clause was therefore completed and had become final and

referred to the arbitration.”

binding. Crucially, this meant that the parties were barred
from referring the dispute to arbitration.

A Senior Registrar of the Brunei courts dismissed the
defendant’s stay application. The matter was then appealed to
the Intermediate Court, which reversed this decision, struck
out the court proceedings and gave effect to the arbitration
clause in the contract by referring the dispute to arbitration.
The plaintiff then appealed to the Court of Appeal, in which
the appeal was heard before a panel of International Judges.
The Court overturned the decision of the Intermediate Court
on the basis of factual errors made by the judge below and

[The Pro-Builder case]
… demonstrates the Brunei
courts’ respect for contractual
terms and, in particular, those
to which parties have agreed in
their arbitration clauses.

reinstated the decision of the Senior Registrar.
The Court of Appeal held that, in deciding whether or not

This decision by the Brunei Court of Appeal is significant

the arbitration clause should operate to refer the matter to

as it clarifies the proper procedural steps the courts should

arbitration, the court first had to determine if there was indeed

follow when faced with a valid arbitration clause, in line with

a dispute to be referred to arbitration, and only then could

similar jurisdictions,10 viz to stay the court proceedings rather

the matter be so referred in accordance with the arbitration

than strike them out. It also demonstrates that the court will

clause. The Court of Appeal also held that the appropriate

not hesitate to dive into facts at an appellate level to assess

course of action where a dispute was indeed found to exist

whether there is a ‘dispute’, which may in turn determine

was not to have struck out the court proceedings but to have

whether the arbitration clause is in fact operable. The Court

stayed them, so that the action could be continued in the

of Appeal examined the factual evidence in detail before

event that the arbitration could not proceed.

arriving at its decision that the lower court’s finding was
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flawed and that in fact there was no dispute in the matter

undisputable, or that there is no genuine dispute, or that the

that could be referred to arbitration.

defence is so weak that the claim is undisputable, in which
case it would be absurd for the court to stay such an action.”

Arguably, the Pro-Builder case also demonstrates that the
Brunei courts will not hesitate to hold that parties have not

Similar to the approach taken by the Court of Appeal in

complied with the provisions of their agreed arbitration

Pro-Builder (which was decided after Seawise), Woolley JC

clause and that such failure could bar them from referring

considered the evidence in some detail before arriving at

their dispute to arbitration. Although it may appear on the

his decision that there was “lack of evidence of a serious

face of it that the Court of Appeal was reluctant to refer the

dispute” and that the defendant’s case was weak. The judge

matter to arbitration, the Court’s decision in fact reflects

accordingly held that the case should not be referred to

quite the opposite. It demonstrates the Brunei courts’ respect

arbitration and the legal proceedings need not be stayed.

for contractual terms and, in particular, those to which
parties have agreed in their arbitration clauses. It was the
defendant’s own wrongdoing or omission that barred it from
seeking relief by way of arbitration pursuant to the clause.
Seawise Sdn Bhd v Mashhor General Contractor Sdn Bhd
& Anor (Seawise)
(1) In the High Court 11
In a case which came to the Brunei High Court on appeal
from a decision of a Senior Registrar, the Court decided on
what amounted to ‘sufficient reason’ in an application to stay
an action under s 6 of the Arbitration Order 2009. Section

… [T]he Brunei courts will
not allow parties to delay the
repayment of debts by alleging,
without substantive evidence,
a ‘dispute’ which needs to be
referred to arbitration pursuant
to an agreement to arbitrate
in the relevant contract.”
(Seawise)

6(2)(a) provides that in an application for a stay of legal
proceedings in favour of arbitration, the Court may stay the
legal proceedings where, among other requirements, it is

(2) In the Court of Appeal 13

satisfied that “there is no sufficient reason why the matter

The matter was appealed to the Brunei Court of Appeal, with

should not be referred in accordance with the arbitration

leave primarily being granted on the basis of an apparent

agreement”.

error by the High Court judge in that he had not made a
finding as to whether the seat of the arbitration was Brunei

Although what amounts to “sufficient reason” under s 6(2)

or Singapore.

(a) had never been considered before the Brunei courts, it
is identical to the corresponding provision on stay of legal

This facet of the dispute arose out of the wording in the

proceedings in s 6(2)(a) of the Singapore Arbitration Act

parties’ arbitration clause, which provided for arbitration

2001.12 Woolley JC, in delivering his judgment, relied on

under “English law preferably in Brunei or otherwise

Singaporean jurisprudence, holding that sufficient reason

in Singapore”. The defendant had unilaterally selected

was one where -

Singapore as the place of the arbitration and the question
then arose as to whether the clause permitted it to do so. The

“… the Plaintiff has to demonstrate that their claim is

Court of Appeal held that it did not. The phrase “preferably
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in Brunei” was held to have indicated an agreed preference

Looking ahead

between the parties and the words “or otherwise” indicated

Apart from the Court of Appeal decisions discussed above,

that the displacement of that preference must come from a

there have not been any other noteworthy arbitration-related

reason other than the unilateral whim of one of the parties.

developments in Brunei in the last couple of years. Despite

The court therefore held that there had to be a cogent and

slow growth, however, Brunei’s trajectory is moving in the

agreed reason for preventing an arbitration in Brunei.

right direction. It has many of the tools it needs to develop
its arbitration industry further. There have also been calls for

In addition, the Court of Appeal noted, rightly so, that the

Brunei to develop itself into a hub for international Islamic

decision on whether the seat of the arbitration was Brunei

finance-related arbitration as it is uniquely placed in this

or Singapore had a critical bearing on the relevant test to

regard.

be applied for a stay pending arbitration, ie, whether the
test under the International Arbitration Act (Cap 143A) of
Singapore or the Brunei Arbitration Order 2009 applied.
Having decided that the test was that under the Brunei
Arbitration Order, the Court of Appeal affirmed Woolley
JC’s reliance on Singaporean jurisprudence and held that
the standard was indeed that the party making the stay
application had to satisfy the court that a bona fide prima facie
dispute existed. The Court of Appeal went on to hold that
to determine if indeed such a bona fide prima facie dispute
existed, it was “incumbent on the judge to consider the
contemporaneous documents, or lack of them”. Accordingly,
the Court of Appeal examined the evidence in the case in
some detail before agreeing with Woolley JC and dismissing
the appeal.

Despite slow growth, …
Brunei’s trajectory is moving in
the right direction. It has many
of the tools it needs to develop
its arbitration industry further.
There have also been calls for
Brunei to develop itself into a
hub for international Islamic
finance-related arbitration, as
it is uniquely placed in this
regard.

The Brunei Court of Appeal’s decision is similar to the position

According to the ICD Thomson Reuters Islamic Finance

taken in other Model Law jurisdictions like Hong Kong, where

Development Indicator 2021,15 Brunei ranked twelfth out of

the threshold test to be applied for a stay pending arbitration

the 135 countries that practise Islamic finance. The global

is “whether there is a prima facie or plainly arguable case”

expansion of Islamic financial institutions and the rapid

that there is a dispute, which is satisfied “if the evidence is

growth of such assets have created a need for appropriate

cogent and arguable and not dubious or fanciful”.14

dispute resolution mechanisms for such disputes. Going
to court is often not a viable option, as the secular courts

The Brunei Court of Appeal’s decision once again

are reluctant to recognise Syariah as a body of law capable

demonstrates the Brunei judiciary’s respect for the terms in

of governing commercial transactions. As a result, such

the arbitration clauses agreed by the parties. Notably, the

financial institutions have tended to gravitate toward

Brunei courts will not allow parties to delay the repayment of

arbitration because it permits the appointment of Syariah

debts by alleging, without substantive evidence, a ‘dispute’

scholars as arbitrators. Arbitral awards can then be enforced

which needs to be referred to arbitration pursuant to an

through secular courts by way of the New York Convention.

agreement to arbitrate in the relevant contract.

Taking advantage of this unique opportunity can give Brunei
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an edge and raise its regional status as a dispute resolution
hub.

6

http://www.bdac.gov.bn/SiteCollectionDocuments/BDAC_Rules.pdf
(accessed 6 July 2022).

7

Nobumichi Teramura, Developing Brunei Darussalam as an ASEAN
Hub for International Islamic Finance Dispute Resolution: Opportunity
or Over-ambition?, SMU ASEAN Perspectives, Paper No 03/2022
(https://ccla.smu.edu.sg/sites/cebcla.smu.edu.sg/files/aseanperspective/2022-03/SMU%20ASEAN%20Perspectives%20-%20
Paper%2003%3A2022.pdf) (accessed 10 July 2022).

8

Court of Appeal of Brunei Darussalam (Civil Appeal No 3 of 2020).

9

Legal Year 2020, p 34, available at http://www.judiciary.gov.bn/
Publication%20Document%20Library/Legal%20year%202022.pdf
(accessed 6 July 2022).

10

See, for example, Trinity Construction Development Pte Ltd v
Sinohydro Corp Ltd (Singapore Branch) [2020] SGHC 215.

11

High Court of Brunei Darussalam (Civil Suit No 46 of 2019).

12

Singapore Arbitration Act 2001, s 6(2)(a).

13

Court of Appeal of Brunei Darussalam (Civil Appeal No 4 of 2019).

14

See, for example, Lau Lan Ying v Top Hill Company & Anor [2021]
HKCFI 290, at [36]-[37], per Marlene Ng J.

15

Editorial note: See Islamic Finance Development Report 2021:
Advancing Economies, pp 12-17, available at https://www.refinitiv.
com/en/resources/special-report/islamic-finance-development-report.

16

Nobumichi Teramura, op cit (note 7).

Attempting to raise Brunei’s game in this regard is likely
to be met with stiff competition from, in particular, its
neighbour Malaysia, which is currently regarded as one of
the dispute resolution hubs in South East Asia for Islamic
finance disputes. Brunei is, however, in an apt position to do
so, given that it shares a language and much of their culture,
to promote itself as a neutral arbitral seat in disputes between
parties from Malaysia and Indonesia.16
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Article 84B(2) of the Constitution of Brunei Darussalam.

4

See art 7 (Option 1) of the Model Law and s 4 of the Arbitration Order
2009.
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See art 17 of the Model Law and ss 15-20 of the International
Arbitration Order 2009
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BOOK REVIEW
A Guide to the HKIAC Arbitration Rules (2nd Edn)1
Reviewed by Suraj Sajnani & Tony Gu

It comes as no surprise that A Guide to The HKIAC

Furthermore,

many

businesspeople

prefer

dispute

Arbitration Rules (the Guide), prepared by two of Hong

resolution under their contracts to be governed by Hong

Kong’s leading arbitration practitioners, is an invaluable

Kong law and arbitration rules.

resource. This review sets out exactly why this is so, and
why this text should be within arm’s reach for every Hong

It is within this ecosystem that the city’s flagship arbitral

Kong arbitration practitioner.

institution - the Hong Kong International Arbitration Centre
- operates. The ecosystem is bolstered by a foundation of

It is worth pausing first to consider where the HKIAC

arbitration-friendly legislation and independent courts, as

Administered Arbitration Rules (the HKIAC Rules) sit within

well as strong industry expertise. When it comes to actual

the arbitration ecosystem. The starting point is the Hong

day-to-day arbitration experience for parties, however,

Kong SAR itself. The city has stood the test of time as Asia’s

nothing impacts upon them quite as much as the HKIAC

commercial and financial hub. As the former Honourable

Rules.

Chief Justice Ma says in his Foreword to the first edition
of the Guide, commercial persons recognise Hong Kong

While the HKIAC Rules themselves have been market

as an attractive and popular place to conduct arbitration.

leading, however, what had been missing in the arbitral
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ecosystem prior to the Guide’s first edition in 2017 was a

Secondly, there is much more value to this text than a

helpful map to navigate through them. Dr Michael Moser

mere commentary on the 2018 Rules. It tracks the features

and Ms Chiann Bao’s first edition of the Guide filled a

that make Hong Kong, and the HKIAC, ideal choices for

long-standing void in the local arbitration literature, as

arbitration. Important topics are dealt with, such as insights

it represented the first extensive commentary specific to

on China-related disputes, interim measures in Hong Kong-

arbitrations in Hong Kong under the HKIAC Rules.

seated arbitrations and sovereign and Crown immunity in
Hong Kong.

The first edition of the Guide was based on the second
(2013) edition of the HKIAC Rules.2 The landscape of

Thirdly, this book is a comprehensive desk resource. Its

Hong Kong arbitration since then has undergone several

appendices include the Hong Kong Arbitration Ordinance,

noticeable changes. One milestone development is the

the HKIAC’s Administered Arbitration Rules 2018, Practice

current revised edition of the HKIAC Rules (the 2018

Notes, Model Arbitration Clauses and useful guides on the

Rules). This edition was the result of an extensive public

advantages of arbitration in Hong Kong and at the HKIAC,

consultation with users and stakeholders, both in Hong

as well as statistics on the enforcement of arbitral awards.

Kong and around the world. The 2018 Rules established
a template for best practice in international arbitration in

In summary, as practitioners, the reviewers have turned to

terms of flexibility, efficiency and cost-effectiveness. Key

the first edition of this book time and time again to aid their

developments include the introduction of comprehensive

handling of arbitrations. They highly recommend this second

and robust provisions addressing multi-party arbitration,

edition to all those involved in HKIAC arbitration, whether

early determination and third party funding (TPF). The

seasoned lawyers or first-timers. It is a very well written,

second edition of the Guide provides invaluable practical

user-friendly and ‘go to’ handbook on HKIAC arbitration

insights to the use of these new Rules.

which provides practical insights and perspectives that are
seldom discussed in textbooks on arbitration. The book is

While further reasons for acquiring the book are not strictly

a must-have for all law firms and chambers concerned with

necessary, three stand out.

and interested in arbitrating at the HKIAC. adr

Firstly, the book follows the same methodical structure as
its previous edition by meticulously dissecting the 2018
Rules, article by article, as part of a journey through the full
lifespan of an arbitration, from commencement to award.

1

Michael Moser & Chiann Bao (2nd Edn, 2022, Oxford University Press),
ISBN 978-0-19-885316-9, xliv+564 pp, casebound.

2

Editorial note: The first edition of the HKIAC Rules was published in
2008.

Peppered throughout the commentary are references to
relevant cases, observations based upon the authors’ deep
experience, and recent HKIAC statistics. Particularly astute
are the book’s comparisons between the 2018 Rules and
their predecessor, as well as discussion of the Arbitration
Ordinance (Cap 609). For example, the second edition
examines how complex arbitrations involving various
parties and contracts may be dealt with under the 2018

Asian
Dispute
Review
Since 1999

Rules, arts 27-30 of which add to and update the provisions
relating to multi-party arbitration. The book also discusses
consistency between art 44 of the 2018 Rules and the
Arbitration Ordinance, both of which contain provisions
about disclosure of TPF. Furthermore, the authors offer
valuable real-life examples about the operation of the new
early determination procedure under art 42 of the 2018
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Rules.
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NEWS
New and emerging dispute resolution legislation

New Qatari Mediation Law
Law No 20 of 2021 on Mediation for
the Settlement of Civil and Commercial
Disputes (the Mediation Law or the
Law) was issued on 18 October 2021
and took effect on 4 November 2021.1
It is the first Qatari law of general and
detailed application to mediation, the
process having previously applied
by statute only to collective labour
disputes and only by party agreement
to any other kinds of dispute. Salient
provisions of the Law include the
following.
(1)

(2)

198

The Law applies (i) to
mediations conducted wholly
or partly in Qatar (unless the
parties otherwise agree; (ii)
where parties agree to apply it
to their disputes; and (iii) where
a court requests parties to settle
their disputes through mediation
(subject to contrary party
agreement).
The mediation agreement must
be in writing but need not be
signed. It may take the form of

electronic messages or any other
form that shows proof in writing.
(3) Mediators may be natural persons
or corporate entities. Individual
qualification requirements include
full competence, good conduct and
reputation, integrity, impartiality
and expertise and no convictions for
dishonesty. Corporate qualifications
include not having been declared
insolvent.
(4) There must be an odd number of
mediators, which may be one or
more.
(5) Parties may choose one or more
mediators from a statutory registry,
a competent body making such
appointments where parties fail to
agree. The court may also recuse
or terminate the appointment of a
mediator and appoint a replacement.
(6) Requirements of the mediator
include taking account of the
interests of the parties, acting
impartially and independently,
resolving the dispute in the shortest
possible period and maintaining
the confidentiality of information
disclosed by the parties.
(7) A mediation may be conducted
electronically.
(8) Deliberations, discussions, offers,
negotiations and documents related
to the mediation shall be confidential.
Violation of confidentiality is
subject to a fine.
(9) Absent bad faith, collusion or gross
negligence, a mediator shall not
be held liable for the exercise of
mediation functions.
(10) A settlement agreement shall be
in writing and be prepared by the
mediator. The agreement must
be signed by the parties and the
mediator, which is a prerequisite to
enforcement.

(11) A mediation terminates on
(i) signature of the settlement
agreement per (10) above, or
(ii) notification by one party
to the mediator that it does not
wish the mediation to continue,
or (iii) expiration of the period
prescribed for the mediation
without a settlement having been
reached; or (iv) early termination
by the mediator where he or she
considers it is not feasible to
continue.

Western Australia: reform of security
of payment legislation
The first stage of implementation
of Western Australia’s security of
payment legislation, the Building and
Construction Industry (Security of
Payment) Act 2021 (WA) (the 2021
Act) took effect on 1 August 2022.2 The
2021 Act aims to harmonise Western
Australia’s SoP regime with those of the
eastern States of Australia. It replaces
but does not repeal the previous
Construction Contracts Act 2004 (WA),
which is renamed and remains in force
as the Construction Contracts (Former
Provisions) Act 2004 (WA) in order to
apply to construction contracts signed
after 1 August 2022. An important
provision of the 2021 Act is a shortened
timeframe for adjudication, under which
the respondent party’s submissions will
be limited to matters dealt with in the
payment schedule. adr

NEWS
Arbitration law reform: England & Wales
As foreshadowed in the January 2022
issue of Asian Dispute Review,3 the
Law Commission of England & Wales
has conducted a review of the English
Arbitration Act 1996 (the 1996 Act). Its
findings and provisional proposals for
reform are published in Review of the
Arbitration Act 1996: A consultation
paper.4 While the Consultation Paper
is a comprehensive study of the 1996
Act, it has been described as an exercise
in “fine-tuning, rather than root and
branch reform” of the Act’s provisions.5
The most salient findings and proposals
(on which comments are invited by 15
December 2022) are as follows.
(1)

(2)

(3)

(4)

(5)

Confidentiality: This area should
not be codified but continue to
be addressed by the courts or be
provided for by party agreements
or institutional rules as it would be
difficult to formulate exceptions
to the default rule that arbitration
is private and confidential.
Arbitrator’s duty of disclosure:
There should not be a continuing
duty to disclose circumstances
that might reasonably give rise
to justifiable doubts as to an
arbitrator’s independence.
Discrimination in the appointment
of arbitrators: Parties and arbitral
institutions should be able to
appoint arbitrators free from
any discriminatory provisions
in arbitration agreements. Any
such provisions should be
unenforceable.
Section 7 - separability of
arbitration agreements: Section
7 should become a mandatory
provision.
Interim orders of the tribunal
under s 44 and third parties:

(6)

(7)

(8)

The Consultation Paper does not
reach a firm conclusion on whether
s 44 should be amended to state
explicitly that tribunals may make
interim orders against third parties.
Rather, it addresses this question to
consultees.
Summary disposal of claims and
defences: There should be a new
non-mandatory provision in the
1996 Act permitting tribunals
to dismiss claims and defences
summarily where the latter have no
real prospect of success and there is
no compelling reason to proceed to
a full hearing.
Emergency arbitration: While the
general provisions of the 1996 Act
should not apply to emergency
arbitrations, it is necessary that
the 1996 Act should be updated
appropriately to accommodate this
process, in particular with regard
to the enforcement of emergency
arbitrators’ awards.
Section 67 - appeal v rehearing
in jurisdictional challenge cases:
Where a tribunal has made an award
as to jurisdiction, a party having
participated in the proceedings

and objected to jurisdiction, a
challenge to that award by that
party should be dealt with by way
of an appeal and not a rehearing.
(9) Section 69 - appeal on a question
of law arising out of the award:
This non-mandatory provision
has worked satisfactorily and
there is no evidence of problems
in practice. It should not,
therefore, be changed.
(10) Immunity of arbitrators from
legal liability: Arbitral immunity
should be strengthened by
provisions negativing case law
holding arbitrators liable for
the costs of court applications
brought against them. Consultees
are also asked whether arbitrators
should not be liable in law
following resignation.
(11) Compatibility of the 1996 Act with
modern technology: While the
1996 Act is generally compatible
with modern practices, views are
sought as to whether tribunals
should have express powers
to order (i) remote hearings,
and (ii) the use of electronic
documentation. adr
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New and emerging dispute resolution
practice guidance and standards
Pledge for Equal Representation for
Expert Witnesses
A group of expert witnesses,
counsel, corporate and government
representatives, arbitrators, judges,
academics
and
professional
organisations involved in dispute
resolution that calls for expert evidence
launched the Pledge for Equal
Representation for Expert Witnesses
(ERE Pledge) in 2021.6 The ERE
Pledge is a companion pledge to the
Equal Representation in Arbitration
Pledge of 2015. On 22 August 2022,
the UK-based Academy of Experts
announced that it supports and is a
signatory to the ERE Pledge.
The aims of the ERE Pledge are (inter
alia) to ensure that, wherever possible,
fair representation of female expert
witnesses and candidates is achieved:

(1) where
organisations
providing
expert witness services in litigation,
arbitration and ADR make proposals
for expert appointments;
(2) where parties to disputes and their
counsel produce lists of potential
expert witnesses;
(3) where organisations maintain databases
of expert witnesses (eg, professional
bodies and publishers of directories);
(4) by all those who engage expert
witnesses (eg, counsel, arbitrators,
judges and corporate and government
representatives). They should also
encourage others to do the same;
(5) by senior and experienced experts
supporting,
mentoring
and
encouraging women to pursue expert
witness appointments and to enhance
their profiles and practices; and
(6) by committees, governing bodies and
conference panels involved in dispute
resolution. adr

Investor-State dispute settlement
Climate-related
reforms
international investment treaties

to

The United Nations Conference on
Trade and Development (UNCTAD)
has issued two documents of
relevance to investor-State dispute
settlement (ISDS) in climate change-,
environmental- and energy-related
policies adopted by States. They
result from concerns about the need
for States to implement these policies
while minimising the risk of legal
challenges in light of a trend among
investors to use ISDS processes to
challenge them. The first document,
The
International
Investment
Treaty Regime and Climate Action,7
summarises a variety of existing
200

approaches taken to climate change
under investment treaties, examines
trends in ISDS and sets out a number of
relevant policy options for making those
treaties “climate responsive”. The second
document, Treaty-Based Investor-State
Dispute Settlement Cases and Climate
Action, 8 comments on ISDS cases decided
between 1987 and 2021 that have impacted
upon State climate change policies, with
UNCTAD concluding that “[t]he risk
of investor–State dispute settlement …
being used to challenge climate policies
is a major concern”, accentuating the need
for urgency in reforming international
investment agreements (IIAs). Arbitration
under ISDS processes will also be
radically affected if these reforms are
implemented. adr

Hong Kong
International
Arbitration
Centre
Secretary-General Ms Sarah Grimmer
departed from HKIAC in August 2022,
to be replaced by former CMS cohead of arbitration, Dr Mariel Dimsey.
Deputy Secretary-General Joe Liu has
also departed, to be replaced by HKIAC
managing counsel Eric Ng.9 adr

Information
resources
Global Arbitration Review
GAR has launched a paid subscription
service called Primary Sources.10 This
is a repository of fully searchable
original arbitration documents from
the GAR archives. These are linked to
GAR article coverage and to relevant
arbitrator pages in GAR’s Arbitrator
Research Tool (ART). The documents
accessible include awards, court
judgments, filings, reports and surveys.
Lexology
On 23 August 2022 the Lexology
Getting the Deal Through (GTDT)
service launched its latest quick
reference multi-jurisdictional guide,
Mediation 2022.11 The guide comprises
comparative local insights into the
market climate and legal frameworks
across key jurisdictions globally.
The jurisdictions featured include
Bermuda, China, Japan, Singapore,
the United Kingdom and the United
States. The topics covered include (1)
law and policy (definitions, models and
domestic mediation law); (2) mediators

NEWS
(accreditation, liability, appointment,
conflicts of interest and fees); (3)
procedure; (4) mediated settlement
agreements; (5) supervising courts’
duty to stay proceedings in favour of
mediation; (6) other distinctive features;
and (7) recent trends.
Wolters Kluwer
Wolters Kluwer has published Practice
Plus, a suite of arbitration practice
guides that are accessible through a paid
Practical Tools service.12 The guides
include:
(1) Profile Navigator and Relationship
Indicator Tools: The features of this
guide include (i) over 7,400 profiles
of arbitrators, expert witnesses and
counsel derived from the collection
of international arbitral awards
held by Kluwer Arbitration and
from appointment data supplied
by leading arbitral institutions;
(ii) information on over 14,800
relationships
of
arbitration
stakeholders, intended to facilitate
conflict of interest audits; and
(iii) access to publications and
arbitration cases held in the
Kluwer Arbitration database and
specifically related to particular
arbitrators, expert witnesses and
counsel, with a view to ascertaining
their views and approaches;
(2) Practical Issues: This feature gives
practical guidance on a selection of
challenging issues in international
arbitration, including interim
measures, multi-party arbitration,
enforcement
of
arbitration
agreements and awards, and fraud
and corruption; and
(3) New York Convention Tool, which
facilitates searches of case law
showing how courts worldwide
have interpreted and applied the
Convention’s provisions. adr
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For detailed summaries of the legislation,
see (1) Al-Ansari & Associates, New
Legal Reform: Qatar Mediation Law,
available at https://www.alansarilaw.com/
new-legal-reform-qatar-mediation-law/;
(2) DLA Piper, Qatar’s New Mediation
Law: Scope, Summary and Advantages,
available at https://www.dlapiper.com/en/
qatar/insights/publications/2021/12/qatarsnew-mediation-law-scope-summary-andadvantages/; and (3) Pinsent Masons,
Mediation in Qatar, available at https://
www.pinsentmasons.com/out-law/guides/
mediation-qatar.
See Government of Western Australia,
Department of Mines, Industry Regulation
and Safety, Implementation of the Building
and Construction Industry (Security of
Payment) Act 2021, available at https://www.
commerce.wa.gov.au/announcements/
implementation-building-and-constructionindustry-security-payment-act. Stages 2
and 3 of implementation are scheduled
to take place on 1 February 2023 and 1
February 2024 respectively.
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See Reform of the English Arbitration Act
1996 [2022] Asian DR 51.
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Consultation Paper 257 (September 2022),
available at https://www.lawcom.gov.uk/
project/review-of-the-arbitration-act-1996/.
For a summary of the Consultation Paper,
see https://s3-eu-west-2.amazonaws.com/
lawcom-prod-storage-11jsxou24uy7q/
uploads/2022/09/Arbitration-summary-LawCommission.pdf. For initial commentaries,
see (1) Herbert Smith Freehills, Fine-tuning
the English Arbitration Act: reactions
to the Law Commission’s consultation
paper, available at https://hsfnotes.com/
arbitration/2022/09/22/fine-tuning-theenglish-arbitration-act-reactions-to-the-lawcommissions-consultation-paper/; and (2)
CMS Law-Now, Law Commission releases
proposed reforms to English Arbitration Act,
available at https://www.cms-lawnow.com/
ealerts/2022/09/law-commission-releasesproposed-reforms-to-english-arbitrationact.

5

Ben Rigby, ‘Fine tuning rather than root
and branch reform’: top lawyers welcome
plans to update UK’s Arbitration Act (The

Global Legal Post (27 September
2022), citing Herbert Smith Freehills, op
cit (note 4)), available at https://www.
globallegalpost.com/news/fine-tuningrather-than-root-and-branch-reform-toplawyers-welcome-plans-to-update-uksarbitration-act-971302740.
6

See About the Equal Representation
for
Expert
Witnesses
Pledge
(ERE),
available
at
https://www.
expertwitnesspledge.com/about-us/
and Take the Pledge, available at https://
www.expertwitnesspledge.com/takethe-pledge.

7

UNCTAD, IIA Issues Note: International
Investment Agreements (Issue 3,
September 2022), available at https://
unctad.org/system/files/officialdocument/diaepcbinf2022d6_en.pdf.

8

UNCTAD, IIA Issues Note: International
Investment Agreements (Issue 4,
September 2022), available at https://
unctad.org/system/files/officialdocument/diaepcbinf2022d7_en.pdf.

9

HKIAC press release, New HKIAC
Secretary-General
and
Deputy
Secretary-General,
available
at
h t t p s : / / w w w. h k i a c . o r g / n e w s / n e w hkiac-secretary-general-and-deputysecretary-general. For background
and comment, see Ben Rigby, Hong
Kong International Arbitration Centre
announces new leadership (The Global
Legal Post, 13 June 2022), available
at
https://www.globallegalpost.
com/news/hong-kong-internationalarbitration-centre-announces-newleadership-1249186856.

10

See https://globalarbitrationreview.com/
tools/primary-sources.

11

See
https://www.lexology.com/gtdt/
workareas/mediation.
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See https://www.wolterskluwer.com/en/
solutions/kluwerarbitration/practicaltools.
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