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EDITORIAL
This issue of Asian Dispute Review begins with a report by the Hong Kong International Arbitration Centre which
provides an insightful analysis on dealing with African-Asian disputes. This is followed by a contribution from Nadja
Alexander and Alvin Leu Jun Kang, who take a detailed look at APEC’s new ODR Framework. Zhe Chen, Shan
Wang and Walter Chen then review the current legal framework of and judicial practice adopted by the courts
in relation to the recognition and enforcement of foreign judgments in the People’s Republic of China, including
recent developments.
Our In-House Counsel Focus article, written by Charles Ho Wang Mak and Roslyn Lai, discusses the practicalities
of referring Russia-related investment disputes to the HKIAC. The Jurisdiction Focus article by Adrian Mak and
Diana Bayzakova then provides a useful and timely update on arbitration developments in Uzbekistan.
Susan Crennan then gives an illuminating insight into Neil Kaplan and Chiann
Bao’s newly published book So, Now You Are an Arbitrator.

General Editors

Finally, this issue concludes with the News section written by Robert Morgan.
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Settlement of African-Asian Disputes Under
the Auspices of the Hong Kong International
Arbitration Centre: What do the Numbers
Show?1
Hong Kong International Arbitration Centre

This report provides a detailed empirical survey of the dispute resolution landscape between
Mainland Chinese and African parties with regard to international commercial arbitrations
(including Belt and Road Initiative-related cases) in which HKIAC has been appointed as case
administrator. Statistics and diagrams on the number and types of cases handled, the origins
of parties to HKIAC arbitrations and the seat and language of those arbitrations support the
commentary. The report concludes that the Hong Kong SAR remains a vibrant jurisdiction
for African-Asian international commercial arbitration in light of HKIAC’s experience, its
Administered Arbitration Rules and the unique advantages arising from the Hong Kong-China
arrangements on interim measures and the recognition and enforcement of awards.
Introduction

China), have strengthened their footprint in Africa.2 There is

The African-Asian economic relationship is gaining huge

much to gain by investing in Africa, given that it comprises

momentum and has generated considerable interest in

some of the world’s fastest-growing economies as a result

recent years. Over the past two decades in particular, Asian

of the continent’s wealth in natural resources and its young

countries, including the People’s Republic of China (PRC or

populations. Bilateral and multilateral fora, conferences

4
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and meetings between African and Asian countries have

infrastructural investments in Africa, Asia, Europe, and the

therefore become recurring features, resulting in several

Middle East. It is one of the largest investment projects in

memoranda of understanding pursuant to which parties

history, and envisages co-operation between China and other

undertake to strengthen trade linkages.3

participating countries, including over 40 African countries
as at March 2022, in different sectoral areas, particularly

There is much to gain by
investing in Africa, given that it
comprises some of the world’s
fastest-growing economies
as a result of the continent’s
wealth in natural resources
and its young populations.
… China, in particular, has
been at the forefront of foreign
investment in Africa, with
investments in at least 52 out
of 54 African countries.

construction and infrastructure.8 It has been reported that
China’s engagement through “financial investments and
contractual cooperations” [sic] for 2021 in BRI countries
was about US$59.5 billion9 and that “African and Middle
Eastern countries picked up an increasingly large share of
Chinese engagement, up from 8% in 2020 to about 38% of
BRI engagement in 2021.”10 Specific BRI projects in Africa,
which vary in scope and size, include the US$2.8 billion
Ajaokuta-Kaduna-Kano Gas Pipeline project in Nigeria,
the US$456 million Kribi-Lolabe 38.5 km double-carriage
highway road in Cameroon, the US$4 billion Ada Estuary
Tidal Power Plant in Ghana, and the US$1.32 billion railway
project to connect Lake Victoria Port City and the Port of Dar
es Salaam in Tanzania.11
Given the scope and structure of the BRI, there is potential

China, in particular, has been at the forefront of foreign

for spinoff projects and initiatives in other industry sectors,

investment in Africa, with investments in at least 52 out of

such as tourism, real estate, agriculture, banking and

54 African countries.4 Trade between Africa and China has

finance, logistics, information technology and education,

in fact surged from US$1 billion in 1980 to US$128 billion in

thereby giving rise to significant commercial and investment

2016.5 The Chinese government also pledged US$120 billion

opportunities between the host countries and China.

between 2015 and 2018 under the auspices of the Forum

However, it presents risks as it involves countries with

on China-Africa Cooperation.6 A report by McKinsey &

varying legal, political, cultural and economic circumstances

Company has noted that -

that are in different stages of development. Disputes arising
from BRI projects are, therefore, inevitable. Commercial

“…since the turn of the millennium, Africa-China trade

parties enjoy discretion regarding the mechanism to adopt

has been growing at approximately 20 percent per year.

in the settlement of such disputes. International arbitration

Foreign direct investment has grown even faster over the

is increasingly becoming a popular choice for cross-border

past decade, with a breakneck annual growth rate of 40

disputes due to its neutrality as opposed to domestic court

percent.”7

systems, flexibility, confidentiality and enforcement of
arbitral awards.

Further, China’s significant presence in Africa has continued
to grow through the Belt and Road Initiative (BRI) launched

HKIAC’s experience with African-Asian disputes

by Chinese President Xi Jinping in 2013. The BRI is a

The following section provides insights into how African-

comprehensive development strategy involving cross-border

Asian disputes are settled by international arbitration, using

[2023] Asian Dispute Review
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the experience of Hong Kong International Arbitration

in 2016, 6.5% in 2017, 1.6% in 2018, 24.2% in 2019, 22.6%

Centre (HKIAC) with African-related disputes between 1

in 2020, 17.7% in 2021 and 11.3% between January and 5

January 2015 and 5 December 2022 (the Relevant Period) as a

December 2022. Final awards were issued in the Relevant

reference point. It analyses Africa-related disputes that have

Period in 25.8% of cases, while the remainder (74.6%) are

been referred to HKIAC in the Relevant Period, focusing on

either ongoing or have been settled, suspended or terminated.

the number of cases, types of dispute, amounts in dispute,
parties to disputes and the dispute resolution choices made

(2)

Type of disputes

by those parties, including as to governing law, choice of
Type of disputes

seat, language of arbitration and applicable rules. These are
discussed in turn.

However, … [the BRI]
presents risks as it involves
countries with varying
legal, political, cultural and
economic circumstances
that are in different stages
of development. Disputes
arising from BRI projects are,
therefore, inevitable.

15.3%

25.8%

6.5%

14.5%

1.6%
1.6%
1.6%

33.9%

Maritime

Others

Professional services

Commercial

Intellectual property

Corporate

Employment

Financial

The cases referred arose from a number of different industry
sectors, including commercial disputes (33.9%), maritime

(1)

Number of cases

disputes (25.8%), corporate and financial disputes (14.5%
each), professional services disputes (6.5%) and disputes

Number of cases

arising from intellectual property, employment and others

70

(1.6% each). One case, for example, involved the repayment

60

of a loan arising out of an investment made by a Chinese

50

State-owned entity (incorporated in the Cayman Islands) in

40
30

deep water oil blocks in an African State pursuant to a loan

20

agreement and a shareholder loan agreement.12 Another case

10
0

related to the sale and installation of liquefied natural gas
2015

2016

2017

Number of cases

2018

2019

2020

2021

2022

(January
to August)

Accumulated number of cases

systems in Ghana. An Indian company (claimant) and South
African company (respondent) entered into a supply contract
under which the claimant agreed to sell liquefied natural gas
systems to the respondent. The parties’ contract provided for

In the Relevant Period, 62 cases that involved one or more

a Hong Kong-seated arbitration administered by HKIAC.

entities incorporated in an African jurisdiction were referred

The claimant commenced the arbitration under the HKIAC

to HKIAC, with 4.8% of such cases referred in 2015, 11.3%

Administered Arbitration Rules 2018 (the HKIAC Rules

6
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2018) and claimed that the respondent had failed to pay 10%

2018 HKIAC Administered Arbitration Rules. The tribunal

of the purchase price agreed in the contract.

issued the award within six months after transmission of the
case file to it, and the overall duration of the case was again

Not all of the disputes have related to infrastructure and

less than a year.

oil, however. There are also a considerable number of cases
that have arisen out of transportation agreements. This

HKIAC’s Expedited Procedure is a fast track process which

is unsurprising, considering HKIAC’s maritime disputes

generally requires an arbitral award to be rendered within six

caseload.13 For example, one dispute arose in relation to a

months from the date when HKIAC transmits the case file to

charterparty, whereby a Chinese private company alleged

the tribunal.14 Before the tribunal is constituted, a party may

that its loaded cargo given to a Liberian charterer for a time

apply to HKIAC for the proceedings to be conducted under

charter trip had been damaged.

the Expedited Procedure if the total amount in dispute does
not exceed a certain threshold (currently HK$25 million), or

(3)

Amounts in dispute

if the disputing parties so agree, or in cases of exceptional

The average amount in dispute was HK$251,723,336.93

urgency.15 The procedure aims to expedite such proceedings

(approximately US$32,395,283), while the smallest amount

and lower the overall cost of resolving non-complex and

was HK$120,900 (approximately US$15,559.1) and the largest

urgent claims.

amount HK$6,418,534,019.73 (approximately US$826,026,817).
The total amount in dispute in the Relevant Period was

Between 1 November 2013 and 31 May 2021, 44 arbitrations

HK$15,606,846,889.54 (approximately US$2,008,507,55).

were conducted under the Expedited Procedure.16 The median
time for rendering an award under it was 8.9 months.17 This

Although the amounts in dispute in 39 cases were lower than

procedure can be useful for many disputes involving African

the threshold for the Expedited Procedure under the HKIAC

parties at HKIAC, considering that the amounts in dispute

Rules 2018, only two cases were conducted pursuant to it. In

frequently seen in these disputes are lower than the threshold.

one of them, the claimant (a PRC company) commenced an
arbitration against the respondent (an Ethiopian company),

(4)

Parties to the disputes

alleging the respondent’s failure to pay for the purchase of
Parties to the disputes

drilling motors. The amount in dispute was about HK$6
million. The claimant applied for the case to be conducted
under the Expedited Procedure and the Secretariat granted

9.7%

the application under art 42.1(a) of the HKIAC Rules 2018.

4.8%
4.8%
4.8%

10.16%

6.5%

The arbitral tribunal issued the award within six months from

3.2%
3.2%

11.3%

transmission of the case file to it and the overall duration of
the case was less than one year. In another case, the claimant
(a PRC company) commenced an arbitration against the

35.5%

respondents (a BVI and an Ethiopian company) alleging the

1.6%
1.6%
1.6%
1.6%

respondents’ failure to pay for wireline logging equipment,
perforation equipment and associated services. The amount
in dispute was about HK$10 million. The claimant applied for
the case to be conducted under the Expedited Procedure and

Djibouti

Egypt

Liberia

Nigeria

Ghana

Sierra Leone

Angola

Democratic Republic of Congo

Mozambique

Uganda

Seychelles

Mauritius

South Africa

Ethiopia

the Secretariat granted the application under art 42.1(a) of the

[2023] Asian Dispute Review
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The African nationalities most frequently involved in HKIAC

Asian parties featured in 48 out of the 62 total cases

cases during the Relevant Period were Seychelles (35.5%),

involving an African party.18 Out of the 48 cases involving

Mauritius and South Africa (both 11.3%) and Ethiopia (9.7%).

African and Asian parties, Mainland Chinese parties,
unsurprisingly, featured predominantly (52.1%), given

Parties from other African countries featured as well,

China’s active presence in Africa. These were followed

including:

by parties from Hong Kong (33.3%). Other parties that
appeared came from:

•

Liberia (6.5%)

•

Djibouti, Egypt, Nigeria (4.8% each)

•

Singapore (12.5%)

•

Ghana, Sierra Leone (3.2% each)

•

Taiwan (10.4%)

•

Angola, Democratic Republic of Congo, Mozambique,

•

India (4.2%).

Uganda (1.6% each).
(5)

Governing laws

Twenty-five African parties appeared as claimants while 48
appeared as respondents in Africa-related cases during the

Governing law

Relevant Period. There was also an intra-African dispute in
which the parties were from Mauritius and Mozambique. A
further case did not involve an African party as such (but

9.7%

32.3%

rather Dutch, American, Cayman Islands and British Virgin
Islands (BVI) parties), but concerned the development,
financing and provision of connectivity services to the African
continent, and arose out of a shareholders’ agreement that
governed the shareholding structure of a BVI entity backed

3.2%
1.6%
1.6%
1.6%
1.6%
1.6%
1.6%

45.2%

by a Chinese State-owned entity.

Twenty-five African parties
appeared as claimants while
48 appeared as respondents
in Africa-related cases during
the Relevant Period. … Asian
parties featured in 48 out of
the 62 total cases involving
an African party. ... Mainland
Chinese parties, unsurprisingly,
featured predominantly
(46.2%), given China’s active
presence in Africa.
8

PRC law

United States
(New York) law

Australian (Victoria) law

Singapore law

Seychelles law

United States (California) law

SA/PRC law

Taiwanese law

Hong Kong law

English law

Hong Kong law (45.2%) and English law (32.3%) were the
most preferred governing laws chosen by the parties in their
agreements during the Relevant Period. The following laws
also featured:
•

PRC law (9.7%)

•

United States (New York) law (3.2%)

•

Australian (Victoria) law, Singapore law, Seychelles law,
Taiwanese law and United States (California) law (1.6%
each).

ARBITRATION
(6)

Seat of arbitration

adopted the HKIAC Rules 2018. Indeed, 67.7% of arbitrations
commenced in the Relevant Period were administered by
HKIAC under its 2013 and 2018 Administered Arbitration

Seat of arbitration

Rules, and the HKIAC Procedures for the Administration of
Arbitration under the UNCITRAL Arbitration Rules. The rest

95.2%

of the cases were conducted ad hoc.
1.6%
3.4%

Singapore
Silent
Hong Kong

A number of provisions in the HKIAC Rules 2018 address
the procedural mechanisms and options in cases involving
multiple parties and/or multiple contracts.
The single arbitration under multiple contracts provision
(art 29) allows parties to bring multiple claims arising out

Hong Kong was the most preferred seat of arbitration by the

of multiple contracts in one arbitration. If the claims are not

parties (95.2%), followed by Singapore (1.6%). Some contracts

compatible with the conditions under this provision, the

were silent on the seat of arbitration (3.4%).

parties may also commence separate arbitrations and then
consolidate them (art 28) or ask the tribunal to conduct the

(7)

Language of arbitration

proceedings concurrently (art 30).
Joinder of parties involves the addition of a third party

Language of arbitration

or parties to an ongoing arbitration proceeding, which is
particularly utilised in circumstances in which a dispute
involves multiple parties and/or contracts. Pursuant to the

61.3%
8.1%
3.2%

Chinese

HKIAC Rules 2018, an arbitral tribunal or HKIAC (where a

English and Chinese

tribunal has not yet been constituted) has the power to allow

Silent

an additional party to be joined to the arbitration if that party

English

27.4%

is subject to the applicable arbitration agreement or if all the
parties expressly agree (art 27).
Applications for joinder have been made in a number of
Africa-related cases. In one case, for example, the claimant

The English language featured predominately (61.3%) as

(a UK national) brought claims against the respondent

the agreed language of arbitrations in the Relevant Period,

(a Singaporean company) which allegedly operated a

followed by the Chinese language (8.1%). There were also

cryptocurrency platform. The respondent claimed that it was

several bilingual cases in English and Chinese (3.2%),

not a party to the user agreement that the platform provided

while no clear choice was indicated in the remaining cases

since it had sold the platform to a third party (a Seychelles

(27.4%).

company). The claimant requested that the additional party
be joined to the arbitration before the constitution of the

(8)

Procedural rules

In the Relevant Period, we observed that parties frequently

tribunal. HKIAC decided to grant the request under art 27 of
the HKIAC Rules 2018.

[2023] Asian Dispute Review
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These provisions minimise cost and save time because

which came into force on 1 October 2019 (the Interim Measures

evidence collection, for example, does not have to be

Arrangement).20 Under the Arrangement, parties to a Hong

repeated, which would not be the case were the proceedings

Kong-seated arbitration can apply directly to the PRC courts

to be conducted separately. It also diminishes the risk of

for interim measures, including for evidence, property and

conflicting awards in instances where a dispute arises out of

conduct preservation, so long as the proceedings are seated

identical facts.

in Hong Kong and the arbitration is administered by certain
identified arbitral institutions, including HKIAC. Under the
Arrangement, HKIAC has issued Letters of Acceptance in

HKIAC’s administration of
cases offers key advantages
in relation to disputes between
African and Chinese parties in two
respects: enforcement of awards
and interim measures.

respect of 84 applications as of 5 December 2022. Of these
applications, 79 were made for the preservation of assets, two
for the preservation of evidence and three for the preservation
of conduct.
Parties in Africa-related disputes in the Relevant Period have
benefited from the Arrangement. For example, in a case that
arose between a party from Seychelles and another from
China in relation to a loan agreement and an assignment

Hong Kong as the seat of arbitration and its benefits

agreement, a party made an asset preservation application

HKIAC’s administration of cases offers key advantages in

before the PRC courts for an amount of approximately

relation to disputes between African and Chinese parties in

US$6,287,130 under the Arrangement.

two respects: enforcement of awards and interim measures.
For the enforcement of arbitral awards, Hong Kong has

These arrangements make Hong Kong the foremost

unique advantages when compared to other jurisdictions

jurisdiction, outside of Mainland China, in which parties to

because the grounds for refusing enforcement of arbitral

institutional arbitration have a special mechanism for and

awards are limited under Hong Kong law. The Hong Kong

procedural route to applying to the PRC courts for interim

courts are arbitration-friendly and regularly recognise and

measures, and ensure Hong Kong’s enduring attractiveness

enforce awards made in or outside of Hong Kong. Awards in

as a seat of arbitration, particularly for those with a Chinese

respect of proceedings with a Hong Kong seat can be enforced

element.

in 171 countries, pursuant to the New York Convention on
the Recognition and Enforcement of Foreign Arbitral Awards

Analysis of findings and concluding thoughts

1958. The New York Convention counts among its member

It is clear from the foregoing discussion that disputes

States several African BRI jurisdictions. Such awards can

continue to arise in the context of African-Asian economic

also be enforced in China through specific reciprocal

relationships, with international arbitration being one of

arrangements concerning the mutual enforcement of arbitral

the main mechanisms for settling them. The spinoff effect

awards between Mainland China and Hong Kong.19

of infrastructural investments in Africa and the commercial
disputes arising from them is ably demonstrated by the

Another unique advantage of arbitrating in Hong Kong is the

myriad of other disputes, including financial, corporate,

Arrangement Concerning Mutual Assistance in Court-Ordered

intellectual property, maritime, employment and professional

Interim Measures in Aid of Arbitral Proceedings by Courts of the

services, that such projects have triggered. As the economic

Mainland and the Hong Kong Special Administrative Region,

relationship between Africa and Asia continues to advance,

10
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particularly in light of the BRI, there is little doubt that it

2

M Chakrabarty, Asia’s Power Games in Africa: Is Time Up for
Europe? (9 March 2021), available at https://www.orfonline.org/
research/asias-power-games-in-africa-is-time-up-for-europe/.

3

K Tan, Africa-Asia Economic Relations: Let the Private Sector Shine
(‘African Report’, 21 September 2018), available at https://www.
theafricareport.com/521/africa-asia-economic-relations-let-theprivate-sector-shine/.

4

L Venkateswaran, China’s Belt and Road Initiative: Implications for Africa
(‘ORF Issue Brief’, 24 August 2020), available at https://www.orfonline.
org/research/chinas-belt-and-road-initiative-implications-in-africa/.

5

Ibid.

6

Tan (note 3 above).

7

McKinsey & Company, Dance of the Lions and Dragons: How are
Africa and China engaging, and how will the partnership evolve?
(June 2017), available at https://www.mckinsey.com/~/media/
mckinsey/ featured%2 0 insights/ Middle%2 0 East%2 0 and%2 0
Africa / The%20closest%20look%20yet%20at%20Chinese%20
economic%20engagement%20in%20Africa/Dance-of-the-lionsand-dragons.ashx.

8

The list of countries under the BRI can be accessed at https://
greenfdc.org/countries-of-the-belt-and-road-initiative-bri/.

9

CN Wang, Brief: China Belt and Road Initiative (BRI) Investment
Report 2021 (2 February 2022), available at https://greenfdc.org/
brief-china-belt-and-road-initiative-bri-investment-report-2021/.

will give rise to more investments, and consequently, more
disputes between African and Asian parties.
Hong Kong remains a vibrant jurisdiction for international
arbitration proceedings, having been ranked globally as one of
the most popular seats of arbitration by the 2021 Queen Mary
University and White & Case International Arbitration Survey.21
HKIAC is at the heart of Hong Kong dispute resolution
and similarly offers many advantages for parties wishing to
resolve disputes there, including state-of-the-art facilities,
unparalleled expertise in China-related disputes and globally
renowned arbitrators and practitioners. The sheer volume of
the disputes handled at HKIAC and the preferred choice of
its Administered Arbitration Rules are not surprising, given
its regular recognition as a popular arbitral institution,22
including in the context of Africa-related disputes.

As the economic relationship
between Africa and Asia
continues to advance, particularly
in light of the BRI, there is little
doubt that it will give rise to more
investments, and consequently,
more disputes between African
and Asian parties.
Overall, the results discussed above provide valuable
insights and perspectives into the features of African-

10

Ibid.

11

WG Dzekashu & JN Anyu, China’s Belt and Road Initiative: Will
it Make or Mar Development in the Central and West Africa
Subregions? (2020) 10(4) Journal of Public Administration and
Governance 19-36; Reuters, Two Chinese firms to build $1.32 billion
Tanzanian rail line (7 January 2021), available at https://www.reuters.
com/article/uk-tanzania-railway-idUSKBN29C20X.

12

J Liu & O Benlafkih, BRI Project Disputes at HKIAC: The Story So
Far, in CDR, in ‘Essential Intelligence: The Belt and Road Initiative’
(September 2021), p 15.

13

The numbers of maritime cases handled by HKIAC were 40 in 2019,
59 in 2020 and 47 in 2021. Source: HKIAC.

14

Article 42 of the HKIAC Rules 2018.

15

Ibid.

16

HKIAC, Average Costs and Duration, available at https://www.hkiac.
org/arbitration/costs-duration.

17

Ibid.

18

Other non-Asian parties also featured, including parties from the BVI,
the Cayman Islands, Germany, the Netherlands, Switzerland, the
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Asian disputes being referred to HKIAC. It is hoped that
the data will aid commercial parties and legal advisors in
negotiating and drafting commercial contracts to ensure
that proper risk management and dispute resolution
options are considered.adr
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Hong Kong International Arbitration Centre) for his efforts and
invaluable contribution to this report.
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ALTERNATIVE DISPUTE RESOLUTION

APEC’s New ODR Framework
Nadja Alexander & Alvin Leu Jun Kang1

This article discusses (1) the uptake of Online Dispute Resolution (ODR) by APEC economies
and the reasons underlying it, (2) the prognosis for regional expansion of cross-border ODR,
particularly for business-to-business (B2B) and business to consumer (B2C) disputes, (3)
participation in the APEC ODR Framework by present and prospective regional ODR providers,
and (4) the place of ODR in helping to promote increased cross-border trade.
Introduction

dispute resolution scene across APEC economies and the rest

Dispute resolution remains a key tenet for a seamless

of the world.

legal system of trade. With increased digitalisation, Online
Dispute Resolution (ODR) has gained traction over the

The APEC ODR Framework devised by the APEC Economic

years, with more businesses seeking to resolve their disputes

Committee (EC) focuses on business-to-business (B2B)

using electronic communication and other information and

transactions in which parties consent to ODR should a dispute

communications technology. This process has gained further

arise between them. According to the Framework, APEC

traction following the COVID-19 pandemic, which saw global

partners with ODR providers that include regional arbitration

internet bandwidth rise by 35% in 2020, the largest one-year

and mediation centres of economies that have opted into the

increase since 2013.2 Furthermore, with the introduction and

Framework.

adoption of the APEC Collaborative Framework for ODR of
Cross-Border B2B Disputes (APEC ODR Framework, or the

In order to partner with APEC, ODR providers must self-

Framework), ODR is set to revolutionise the commercial

certify that they comply with the Framework. This means they
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need to satisfy the following criteria:3

Agreement (BATNA) by applying the appropriate law to the
facts as identified by the disputants.6 Another illustration is

(1) all information pertaining to the dispute that is retained
remains confidential;

a solution set database, which can offer parties a selection of
solutions appropriate to their conflict category.7

(2) secure databases and websites are maintained;
(3) reasonable fees proportionate to the amount in dispute
are charged;
(4) the platform offers online negotiation, mediation and
arbitration; and
(5) data on the success of the ODR provider’s pilot is provided
to the APEC EC and other providers.
The procedural rules within the Framework (discussed below)
are based on the UNCITRAL Technical Notes on Online Dispute
Resolution 20174 and the UNCITRAL Arbitration Rules 2010.
They seek to ensure that ODR providers facilitate the quick
and fair resolution of disputes by encouraging providers
to resolve disputes through negotiation, mediation and
arbitration facilitated by automated modern technology, such
as artificial intelligence as appropriate.

The APEC ODR
Framework devised by the
APEC Economic Committee
(EC) focuses on business-tobusiness (B2B) transactions in
which parties consent to ODR
should a dispute arise between
them. … In order to partner with
APEC, ODR providers must
self-certify that they comply with
the Framework.

The procedural rules
within the Framework …
seek to ensure that providers
facilitate the quick and fair
resolution of disputes by
encouraging providers to
resolve disputes through
negotiation, mediation and
arbitration facilitated by
automated modern technology,
such as artificial intelligence
as appropriate.
The importance for APEC’s stakeholders of opting into
the Framework
A perennial issue faced by users of ODR has been the absence
of a centralised co-ordinating agency (either governmental
or non-governmental) that holds and shares complete
information about existing ODR systems and their providers.
The Framework aims to serve as a co-ordinating agent to
correct information asymmetries and promote the efficient
resolution of e-disputes. The APEC ODR Framework was
drafted primarily to assist medium and small to medium
enterprises (MSMEs), which account for over 97% of APEC
businesses.8 This requires the support and participation of
two other key stakeholders - the APEC economies and ODR
providers. According to the World Bank, there is a strong
connection between the level of internet penetration, digital

One illustration of automated online technology is Artificial

literacy and ODR development in the APEC region.9 Thus,

Legal Intelligence (ALI), which creates elaborate decision

the successful implementation of the Framework is likely to

trees that assist the participants in estimating the outcome of

require economies and ODR providers to develop the requisite

disputes.5 ALI can provide the Best Alternative to a Negotiated

digital infrastructure and literacy.
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Given the above discussion on the importance of APEC’s

businesses. The APEC ODR Framework seeks to fill this lacuna

stakeholders to the Framework, the following discussion

by providing a tailored framework that will allow MSMEs to

highlights the opportunities and benefits for stakeholders

resolve their disputes efficiently. This is crucial for MSMEs, as

participating in the Framework.

it may be the difference between continuing in business and
going into liquidation.

What the Framework can offer MSMEs
Firstly, it is crucial to appreciate the context in which
MSMEs operate. Many MSMEs lack legal personnel within
their organisation. When disputes arise, MSMEs resort to
assistance from external legal professionals, which is generally
costly and taxing on the limited financial capital MSMEs
possess. Moreover, MSMEs may enter into contracts without
negotiating dispute resolution clauses. This exacerbates the
uncertainty and costs that follow when disputes arise.

The Framework aims
to serve as a co-ordinating
agent to correct information
asymmetries and promote
the efficient resolution
of e-disputes. … [T]he
successful implementation
of the Framework is likely to
require [APEC] economies and
ODR providers to develop the
requisite digital infrastructure
and literacy.

… [A] key issue that
MSMEs face … [is] the lack of
a conducive legal environment
in which to conduct their
businesses. The APEC
ODR Framework seeks to
fill this lacuna by providing a
tailored framework that will
allow MSMEs to resolve their
disputes efficiently.
Under the Framework, ODR providers follow a three-stage
process to resolve disputes -negotiation, and then mediation,
followed by arbitration. This mixed-mode dispute resolution
process was deliberately structured to be commercially
sensible for MSMEs, with the goal of having most disputes
resolved within the initial two stages. If successful, extensive
arbitration costs can be avoided, which could translate into
massive cost savings for MSMEs. Further, it is encouraged
that the negotiation phase is managed by software to avoid a
prolonged process.

Secondly, MSMEs are no strangers to cross-border disputes

A key issue in mixed mode dispute resolution processes

when venturing into foreign markets. Over 35% of cross-

is whether to use the same neutral for each of the multiple

border disputes involving MSMEs remain unresolved.10

processes. Under the APEC Framework, the default rule

Yet, they do not have adequate financial resources to rely

stipulates that the same neutral be used throughout the

on traditional dispute resolution processes, which can be

process. Of course, the parties may agree otherwise and

expensive and time-consuming. Many MSMEs are therefore

select separate neutrals for the mediation and arbitration

unable to resolve their disputes and are forced to write off their

processes respectively. In the event that the matter proceeds

losses. This exacerbates a key issue that MSMEs face - the lack

to arbitration, appointing the same neutral may be attractive to

of a conducive legal environment in which to conduct their

users as he or she is likely to be already well-versed with the

14

ALTERNATIVE DISPUTE RESOLUTION
facts of the case and so able to reach a solution expeditiously,
thereby saving the costs associated with appointing a new
neutral. However, given that a great deal of information can
be shared in mediation during joint and private sessions,
some users may be concerned about the potential breach
of confidentiality by the mediator, or even bias in decisionmaking, should the matter proceed to arbitration. In any event,
the APEC rules give parties a choice.
What the Framework can offer ODR providers
At the time of writing, ODR providers that have opted into
the Framework include eBRAM International Online Dispute
Resolution Centre Limited (eBRAM), the Guangzhou
Arbitration Commission (GAC) and the China International
Economic and Trade Arbitration Commission (CIETAC).

… [T]he Framework is
not intended to interfere
with the operation by
participating economies of
their own ADR systems. This
allows ODR providers to
transition seamlessly into
the Framework. …
[T]he … Framework [also]
encourages ODR providers to
continue promoting access to
commercial justice.

More ODR providers opting into the Framework would help

While ODR providers agree to comply with the Framework’s

plug the existing market gap in feasible dispute resolution

Model Procedural Rules, the Framework is not intended

mechanisms for MSMEs. According to the APEC Business

to interfere with the operation by participating economies

Advisory Council (ABAC), 58% of APEC MSMEs report a lack

of their own ADR systems.14 This allows ODR providers to

of dispute resolution mechanisms. This unmet demand for

transition seamlessly into the Framework. Supervision is also

dispute resolution presents an opportunity for ODR providers

kept to a reasonable level, with the EC interfering only when

to tap after opting into the Framework.

complaints of non-compliance are made against an ODR
provider. Should a complaint be made, ODR providers are

A key issue in mixed
mode dispute resolution
processes is whether to use
the same neutral for each of
the multiple processes.

given ample opportunity to explain and remedy any alleged
non-compliance.
Finally, the APEC ODR Framework encourages ODR
providers to continue promoting access to commercial justice.
This could take many different forms. Certainly, the diversity

APEC’s Model Procedural Rules for the APEC Collaborative
Framework for ODR of B2B Disputes 2019 (Model Procedural
Rules, or the Rules)11 stipulate that ODR providers must follow
a 3-stage process12 which should conclude within 20 days,
making for a cost effective and efficient service.13 As discussed
previously, many MSMEs are financially constrained and would
therefore likely be attracted to ODR services that operate within
a streamlined system such as that offered by APEC.
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factor in relation to neutrals has been extensively discussed

What’s in it for economies?

in the context of international dispute resolution. The most

The importance of economies’ participation in the Framework

recent survey from the Singapore International Dispute

cannot be understated. Economies help promote the success

Resolution Academy (SIDRA) reveals that diversity has

of ODR practices, create effective legislation and improve

become important for disputants and their external and in-

ODR-related infrastructure to support the Framework’s

house counsel. According to the SIDRA International Dispute

implementation.23 This is instrumental in the increased usage

Resolution Survey: 2022 Final Report,15 57% of all respondents

of the Framework. Currently, the participating economies are

considered that diversity of international arbitrators was

China, Hong Kong SAR, Japan, Singapore and the USA.24

“important” or “absolutely crucial”, with 70% solely for client
users (in-house counsel or disputants).16 The Report further

Participating economies stand to benefit significantly by

reveals a similar result for international mediation, in which

participating in APEC’s initiatives. Historically, APEC’s trade

61% of all respondents considered diversity of the mediator

volume has been substantial. Between 1989 and 2013, APEC’s

was “important” or “absolutely crucial”, with 80% for client

total trade increased more than seven times, to US$22 trillion.

users.17 Among the diversity elements, the majority of all

Economies within APEC are an engine of global economic

respondents recognised nationality as important in both

growth and account for approximately 47% of world trade -

mediation and arbitration.18 In this regard, CIETAC seems not

with a total value of exports and imports of US$18.5 trillion and

to have improved the diversity of nationalities of its APEC ODR

60% of world GDP - and with a nominal GDP of US$44 trillion.

neutral panels, as only three out of the 42 professionals listed
are from countries other than China.19 Conversely, eBRAM
ensures relative diversity of nationality of neutrals, as its panel
comprises professionals from 13 different countries, with only
approximately 30% of its neutrals coming from China.20

The most recent
survey from the Singapore
International Dispute Resolution
Academy (SIDRA) reveals that
diversity has become important
for disputants and their external
and in-house counsel.

Currently, the participating
economies are China, Hong
Kong SAR, Japan, Singapore
and the USA.
Furthermore, as the Framework provides a uniform dispute
resolution process that promises to be reliable and consistent,
MSMEs within the APEC economies are encouraged to
engage in more cross-border trade. This will, in turn, further
promote trade between participating economies and improve
the region’s economic growth.
The Framework is also instrumental in building on the existing
momentum of ODR within economies. Many economies

A number of ODR providers already possess sufficient capacity

have existing national ODR systems for B2B and business-

to opt into the APEC ODR framework, such as E-Commercial

to-consumer (B2C) disputes. Opting into the APEC ODR

Mediation Committee (Korea) and the International Centre

Framework will allow these economies to expand their current

for Dispute Resolution (ICDR, United States). For those with

ODR systems to cater to cross-border B2B and B2C disputes.

21

22

developed ODR platforms, the APEC ODR Framework would
appear to be an attractive option.
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ODR platform for consumer disputes. Since its inception in
2008 as a digital platform dedicated to facilitating synchronous
and asynchronous communication during the conciliation
process between consumers and suppliers, it has reported
outstanding results, with more than 90% of disputes being
successfully resolved. Expanding the scope of Concilianet to
include cross-border B2B and B2C disputes would provide
opportunities to accelerate the use of ODR and the growth of

It is envisaged that the
Framework will continue to
reduce barriers to entry for
international trade, create trust
between business partners and
expand the reach of ODR.

Mexico’s economy.
Another example is the recent establishment of the ASEAN
ODR platform. Under the ASEAN Strategic Action Plan on
Consumer Protection (ASAPCP) 2016-2025, the ASEAN

Many economies have
existing national ODR systems
for B2B and business-toconsumer (B2C) disputes.
Opting into the APEC ODR
Framework will allow these
economies to expand their
current ODR systems to cater
to cross-border B2B and B2C
disputes.

Committee on Consumer Protection (ACCP) launched
the ASEAN Guidelines on ODR (the Guidelines) in April
2022, which resulted in a complaint filing system available in
nine languages.27 In accordance with one of the goals of the
ASAPCP - ensuring greater consumer confidence in ASEAN
Cross-Border Transactions28 - and its expansion strategy set
out in the Regional and International Cooperation section
of the Guidelines,29 opting into the APEC ODR Framework
will support the ASEAN national ODR platform projects
to expand their service group dramatically to B2B CrossBorder Transactions. This will, in turn, promote a sustainable
consumption cycle and establish trustworthy cross-border
commercial relationships.

Under

its

Ministry

Communications

of

Science

Technology,

the

and

Information

Korean

&

government

Future expansion and developments

established the E-Commerce Mediation Committee (EMC)

It is envisaged that the Framework will continue to reduce

to deal with B2B, B2C and consumer-to-consumer (C2C)

barriers to entry for international trade, create trust between

e-commerce disputes. Despite the maturity of its modern

business partners and expand the reach of ODR. Furthermore,

ODR system, such as solution set databases utilised by a slight

it has the potential to create new markets to benefit small

majority of the users (51%) in 2019, only 3% of applications
25

for mediation concerned B2B disputes, while the proportions
for B2C and C2C applications were 51.4% and 44.7%
respectively.26 If Korea, as a well-known export/import driven
economy, opts into the APEC ODR Framework to improve
the efficiency of cross-border B2B dispute resolution, Korean
MSMEs would benefit from reduced legal costs, resulting in
a better turnover of capital and ensuring the stable supply of
essential products imported from overseas companies.
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businesses around the world by facilitating their penetration
into the global supply chain while mitigating the vulnerabilities
associated with expansion.
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Ultimately, the success of ODR and the Framework is
contingent on the continued participation of all stakeholders.
For example, without economies promoting knowledge
and support for Legal Tech, MSMEs may lack confidence in
e-commerce and ODR providers may not be encouraged to
innovate to improve their services rapidly. Consequently,
the development of ODR and the implementation of the
Framework could be hindered and the benefits of increased
cross-border trade not fully realised.
Nonetheless, the future of the Framework is promising, with
numerous ODR providers expressing interest in participating.
These include Fairway Resolution, the Arbitration and
Mediation Center of the Chamber of Commerce Chile, the Thai
Arbitration Center, the Mediation Center of CCPIT (China)
and eBridge (China). This emphasises the potential value of the
Framework and gives hope for the increased adoption of ODR
for cross-border dispute resolution in APEC and worldwide. adr

Ultimately, the success
of ODR and the Framework is
contingent on the continued
participation of all stakeholders.
… [T]he future of the Framework
is promising, with numerous
ODR providers expressing
interest in participating. …This
emphasises the potential value
of the Framework and gives
hope for the increased adoption
of ODR for cross-border
dispute resolution in APEC and
worldwide.
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Insights on the Ruling of the Shanghai Maritime
Court Recognising Judgments of the English
Courts
Zhe Chen, Shan Wang & Walter Chen

This article discusses (1) the broad framework of law and judicial practice for the recognition
and enforcement of foreign civil and commercial judgments in the People’s Republic of China,
and (2) gives insights on the implications of a ruling of the Shanghai Maritime Court recognising
English court judgments for the first time in accordance with the principle of reciprocity.
Introduction

Applicable laws and provisions on the recognition

The news of an unprecedented ruling by the Shanghai

and enforcement of foreign judgments in Mainland

Maritime Court on 17 March 2022 (the Ruling) recognising

China

judgments rendered by the English High Court and Court of

China, as a civil law system based on written statutes,

Appeal (the English Courts) has sparked heated discussion

operates under three pillars of written law and rules in

in judicial circles, both domestic and foreign. This Ruling

respect of the recognition and enforcement of foreign

may mark the start of an era in which, in the absence of

judgments: these are (1) the Civil Procedure Law, (2) judicial

international treaties, bilateral agreements or treaties of

interpretations, and (3) international treaties concluded or

judicial assistance in particular cases, a much less stringent

acceded to by a foreign country and the PRC. Absent the

principle of reciprocity will be adopted in recognising and

application of any of these, recognition and enforcement

enforcing foreign civil or commercial judgments in the

of such judgments may be granted in accordance with the

People’s Republic of China (PRC, or Mainland China or

principle of reciprocity. 3

1

China).2
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Pillar One: the Civil Procedure Law of the PRC

foreign country and the PRC, and in the absence of any

The relevant provisions of the Civil Procedure Law of the

reciprocal relationship, the said intermediate people’s

PRC (as amended in 2021)4 are arts 288 and 289 (in Chapter

court shall render a ruling to dismiss the application…”

27: Judicial Assistance).

(Article 542)

“If a legally effective judgment or ruling made by a foreign

“Where a court of a country that has neither any judicial

court requires recognition and enforcement by a people’s

assistance treaty nor any reciprocal relationship with the

court of the PRC, the party concerned may directly apply

PRC directly requests a people’s court to provide judicial

for recognition and enforcement to the intermediate

assistance without going through diplomatic channels,

people’s court of the PRC which has jurisdiction. The

the people’s court shall return the request, and explain

foreign court may also, in accordance with the provisions

the reasons therefor.” (Article 547)

of the international treaties concluded or acceded to by
that foreign country and the PRC or with the principle
of reciprocity, request recognition and enforcement by a
people’s court.” (Article 288)
“… [T]he people’s court shall, after reviewing it in
accordance with the international treaties concluded or
acceded to by the People’s Republic of China or with the
principle of reciprocity and [sic] conclude that it does
not contradict the basic principles of the law of the PRC
nor violates sovereignty, security and social and public
interest of the country, it shall rule to recognize the
validity of the judgment or ruling, and, if required, issue
an order of enforcement which shall be implemented in
accordance with the relevant provisions of this Law …”
(Article 289)
Pillar Two: Judicial Interpretations of the Supreme People’s
Court

… [A]n unprecedented
ruling by the Shanghai
Maritime Court on 17 March
2022 … may mark the start
of an era in which, in the
absence of international
treaties, bilateral agreements
or treaties of judicial
assistance in particular cases,
a much less stringent principle
of reciprocity will be adopted
in recognising and enforcing
foreign civil judgments in the
[PRC] …

For further clarification of the law, the Interpretations of the
Supreme People’s Court on Application of the ‘Civil Procedure

Pillar Three: International treaties concluded or acceded to

Law’ of the PRC (as amended in 2021)5 expound upon the

by a foreign country and the PRC or in accordance with the

statutory procedure and requirements for recognition and

principle of reciprocity

enforcement of foreign judgments. The effect of absence of a

Up to the present, China has signed bilateral judicial assistance

reciprocal relationship is referred to at arts 542 and 547:

agreements or treaties in respect of civil and commercial
matters with more than 30 countries.6 These include judicial

20

“… [I]n the absence of any international treaty concluded

assistance agreements or treaties incorporating rules or

by and between the country of domicile of the foreign

mechanisms for the recognition and enforcement of foreign

court and the PRC or jointly acceded to by the said

judgments.
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Aside from bilateral judicial assistance agreements or
treaties, no multinational international treaty applies to
applications for the recognition and enforcement of foreign
court judgments in China. Although representatives of
the Chinese delegation attended the closing ceremony
of the 22nd Diplomatic Session of the Hague Conference
on Private International Law (HCCH) on 2 July 2019 and
signed the Final Act of the 2019 Hague Convention on
the Recognition and Enforcement of Foreign Judgments
in Civil or Commercial Matters (the Hague Judgments
Convention)7, China has not ratified this instrument at the
time of writing.
Thus, unless and until such time as the Hague Judgments
Convention comes into force in China, there are broadly two

… China has signed
bilateral judicial assistance
agreements or treaties
in respect of civil and
commercial matters with
more than 30 countries.
These include judicial
assistance agreements or
treaties incorporating rules
or mechanisms for the
recognition and enforcement
of foreign judgments.

bases on which a Chinese court may recognise and enforce
foreign judgments, viz, pursuant to treaties or bilateral

(2) In 2006, in a case in which Sascha Rudolf Seehaus

judicial assistance agreements signed between China and

applied for the recognition and enforcement of a German

other countries, or in accordance with the principle of

judgment,8 the Wuhan Intermediate People’s Court

reciprocity.

determined that a decision of the Berlin High Court
of Justice had reciprocally recognised and enforced

Judicial practice and developments in Mainland China

a judgment of the Wuxi Intermediate People’s Court

with regard to the recognition and enforcement of

in Jiangsu Province, China.9 Thus, under the principle

foreign judgments

of reciprocity, the judgment rendered by Montabaur
District Court in Germany would be recognised and

Generally

enforced.

It is worth noting that courts in Mainland China have
previously taken a stringent and prudent attitude when

(3) In 2016, in the case of Kolmar Group AG v Jiangsu Textile

considering cases pursuant to the principle of reciprocity.

Industry (Group) Import & Export Co Ltd, the Nanjing

Recognition

judgments

Intermediate People’s Court recognised and enforced a

has therefore been accorded only if a court in a foreign

Singaporean court judgment on the basis of reciprocity.10

jurisdiction has previously recognised and enforced PRC

Yet again, this decision was premised on the fact that

court judgments. The following are some examples.

the Singapore High Court had recognised and enforced

and

enforcement

of

foreign

a civil judgment of Suzhou Intermediate People’s Court
(1) In 2001, in a general financial leasing contract dispute

in 2014.11

between a German company and a Chinese leasing
company, Beijing No 2 Intermediate People’s Court

(4) In 2017, in the case of Liu Li v Tao Li and Dong Wu, the

refused to recognise judgments from a Frankfurt court

Wuhan Intermediate People’s Court recognised and

because German courts had not recognised and enforced

enforced a US court judgment.12 Similarly, based on the

judgments issued by PRC courts at that time.

fact that a PRC court civil judgment had previously been
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recognised and enforced by the US court, the Wuhan

“in case some countries along the B&R have not yet

Intermediate People’s Court, in turn, recognised and

concluded judicial assistance agreements with China, the

enforced the application on the basis of reciprocity.

Chinese courts may consider to firstly grant [the] other
country’s [sic] judicial assistance, in order to proactively

(5) In 2019, the Shanghai No 1 Intermediate People’s Court

facilitate the establishment of reciprocal relationship

recognised and partially enforced a South Korean

and gradually extend the scope of international judicial

court judgment on the basis that a court in Seoul had

assistance.”14

recognised and enforced a civil judgment of the Weifang
Intermediate People’s Court in Shandong province in
China in 2014.13

(2) In June 2017, the Nanning Statement of the 2nd ChinaASEAN Justice Forum further clarified that “where there is no precedent of the foreign court

… [C]ourts in Mainland
China have previously taken
a stringent and prudent
attitude when considering
cases pursuant to the principle
of reciprocity. Recognition
and enforcement of foreign
judgments has therefore
been accorded only if a
court in a foreign jurisdiction
has previously recognised
and enforced PRC court
judgments.

refusing to recognize and enforce a domestic civil and
commercial judgment on the ground of reciprocity, then
the principle of reciprocity is presumed to exist with that
foreign country to the extent permitted by the domestic
law of that country.”15
(3) In December 2019, the Supreme People’s Court again
advocated the adoption of “a judicial attitude of presumed
reciprocity” to facilitate the mutual recognition and
enforcement of judgments of commercial courts.16
(4) In January 2022, the Supreme People’s Court issued the
Minutes of the National Court’s Symposium on Foreignrelated Commercial and Maritime Trials (the Minutes),
which for the first time clearly laid down the conditions
for PRC courts to determine whether there was any
reciprocity relationship (inter alia) -

Under the Belt and Road Initiative
Recently, a combination of the Belt and Road Initiative (BRI)

“…under the laws of the country where the court is

and increased cross-border judicial assistance have led to the

located, the civil and commercial judgments made by the

emergence of new dynamics in relation to the interpretation

people’s courts can be recognized and enforced by the

and application of the reciprocity principle. The following are

courts of that country … There is no evidence [to] indicate

indicative examples of this.

that the court has refused to recognize and enforce the
judgments of [the] people’s court on the ground that no

(1) In June 2015, the Supreme People’s Court clearly

reciprocal relationship exists.” (Article 44)17

stipulated in the Supreme People’s Court’s Opinions

22
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The long established prudent or conservative/stringent

Construction of ‘One Belt, One Road’ that -

attitude toward the principle of reciprocity has apparently
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been greatly loosened and the Shanghai Maritime Court’s

enforcement of civil and commercial judgments of the courts,

Ruling discussed below is a recent example reflecting the

so that the principle of reciprocity should be invoked as the

current trend.

doctrine for reviewing the present case.

The long established
prudent or conservative
attitude toward the principle
of reciprocity has apparently
been greatly loosened and
the Shanghai Maritime Court’s
Ruling … is a recent example
reflecting the current trend.

With regard to issue (2), the Shanghai Maritime Court, to
a certain extent. creatively interpreted the ‘the principle of
reciprocity’. The Court held that the Civil Procedure Law,
in stipulating this principle, did not limit its application by
requiring that relevant foreign courts must firstly recognise
and enforce civil and commercial judgments of PRC
courts. The Court therefore determined that reciprocity in
the recognition and enforcement of civil and commercial
judgments exists between China and foreign countries
if, according to the law of the relevant foreign court, civil
and commercial judgments rendered by PRC courts can
be recognised and enforced by the courts of that country.

The Ruling and its ramifications

Needless to say, if there exist precedents for the recognition
and enforcement of civil and commercial judgments of PRC

(1) The underlying case

courts by a foreign court, this can surely provide supportive

In the present case, the foreign applicant, Spar Shipping AS,

evidence that judgments made by PRC courts can be

applied to the Shanghai Maritime Court against Chinese

recognised and enforced by that court.

party Grand Xinhua Logistics Holdings (Group) Co Ltd for
the recognition and enforcement of judgments of both the
English Commercial Court18 and Court of Appeal19 and all
related orders of the two courts, whereby the Chinese party
was held liable for loss and damage.
In this case, two critical issues (inter alia) fell to be decided:
(1) whether there existed judicial assistance treaties or any
precedents in which English courts had recognised and
enforced Chinese judgments; and
(2) if not, whether the applications in the present case could
be recognised and enforced on the basis of the principle
of reciprocity.
With regard to issue (1), the Shanghai Maritime Court held
that China and the UK had not yet concluded or participated

The [Shanghai Maritime]
Court … determined that
reciprocity in the recognition
and enforcement of civil and
commercial judgments exists
between China and foreign
countries if, according to the
law of the relevant foreign
court, civil and commercial
judgments rendered by PRC
courts could be recognised
and enforced by the courts
of that country.

in international treaties on the mutual recognition and
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The Shanghai Maritime Court further found that although

of China’s national sovereignty, security or public interests

the applicant had failed to prove that judgments rendered by

were to be found.

PRC courts had been recognised and enforced by the English
courts, under English law the existence of relevant treaties
was not a necessary precondition for the recognition and
enforcement of judgments made by foreign courts. The Court
therefore held that civil and commercial judgments made by
PRC courts could be recognised and enforced by the English
courts.

The Shanghai Maritime
Court further found that although
the applicant had failed to prove
that judgments rendered by PRC
courts had been recognised and
enforced by the English courts,
under English law the existence
of relevant treaties was not a
necessary precondition for the
recognition and enforcement
of judgments made by foreign
courts. The Court therefore
held that civil and commercial
judgments made by PRC courts
could be recognised and enforced
by the English courts.

Ultimately, the Shanghai
Maritime Court decided
to recognise the English
judgments on the basis of
the principle of reciprocity
after concluding that neither
any contradiction of the
basic principles of Chinese
laws nor violation of China’s
national sovereignty, security
or public interests were to be
found.
(2) The ramifications of the Ruling
As previously discussed, the Ruling has explicitly established
a brand new bifurcated rationale for recognising and
enforcing foreign judgments on the basis of reciprocity, viz
where (1) under the laws of the country in which the court is
located, civil and commercial judgments made by PRC courts
can be recognised and enforced by the courts of that country,
and (2) there is no evidence to indicate that a foreign court
has refused recognition and enforcement of judgments of
people’s courts on the ground that no reciprocal relationship
exists. This in fact directly mirrors the spirit of the Minutes

The Shanghai Maritime Court also noted that the respondent

of the Supreme People’s Court in terms of the conditions

had failed to prove that there was any impediment to

for determining ‘reciprocity’ as reflected in the art 44 of the

recognition and enforcement of judgments rendered by PRC

Minutes.20

courts.
The Ruling undoubtedly represents a breakthrough.
Ultimately, the Shanghai Maritime Court decided to

By contrast, the previously applicable, stringent and

recognise the subject English judgments on the basis of the

long-standing judicial practice in China of prudence or

principle of reciprocity after concluding that neither any

conservatism in interpreting and applying the principle

contradiction of basic principles of Chinese laws nor violation

of reciprocity meant that no clear provisions had applied.
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Rather, three categories of reciprocity had theoretically been

The Shanghai Maritime
Court’s Ruling, in observing the
spirit of the Minutes in applying
the principle of reciprocity, has
profound practical implications.
… [I]t will undeniably inspire
future Chinese judicial
practice on the recognition
and enforcement of foreign
judgments.

adopted, namely (1) legal reciprocity, (2) factual reciprocity
and (3) presumed reciprocity.21 Each of these applied as
follows.
(1) Legal reciprocity required that the recognition and
enforcement of foreign judgments in both jurisdictions
should basically be on equal terms, which raised higher
requirements for the identification of foreign laws.
(2) Factual reciprocity required that the foreign jurisdiction
should take the first step in recognising and enforcing
Chinese judgments.
(3) Presumed reciprocity assumed that there was a
reciprocal relationship between two jurisdictions
so long as the foreign country had no precedent for

Conclusion

refusing recognition and enforcement of overseas

It suffices at this point to conclude that foreign judgments can

judgments.

be recognised and enforced in Mainland China, provided
that certain statutory conditions are met. It is, however, worth

The long-standing previous approach of prudence and

noting further that, unlike common law countries, China

conservatism of factual reciprocity applied by China meant

does not apply the case law approach. Given that the case

that if there was no precedent in a foreign jurisdiction for

before the Shanghai Maritime Court has not been officially

recognising and enforcing judgments rendered by PRC

listed as a Guiding Opinion of the Supreme People’s Court of

courts, the corresponding reciprocal relationship would have

the PRC,22 the Ruling is not legally binding on other courts at

been deemed not to have been established. This practically

various levels in China. As art 44 of the Minutes provides that

represented a logical paradox of ‘who takes the first step’ in

“[t]he people’s court shall examine and determine whether

applying the principle of reciprocity: if each country rigidly

there is a reciprocal relationship case by case”, the Ruling

followed the principle and conservatively waited for others

can only be referenced when dealing with applications to

to take the first step, this would definitely result in a judicial

recognise and enforce foreign judgments in China. This is

deadlock.

not, however, to deny or undermine the Ruling’s exemplary
role and practical implications. On the contrary, it will

Fortunately, China, in furthering the BRI, broke the ice

undoubtedly inspire future Chinese judicial practice on the

by taking the initiative to promulgate the Minutes and

recognition and enforcement of foreign judgments. adr

relevant rules, resulting in relaxation of the threshold
for determining reciprocity. This has inevitably made

1

See (2018) Hu 72 Xie Wai Ren No 1 (translated) ((2018)沪72协外
认1号), the Civil Ruling of Shanghai Maritime Court of the People’s
Republic of China, dated 17 March 2022.

2

This article is limited to discussion of laws and developments in the
jurisdiction of Mainland China. Thus, unless otherwise stated, the
expressions ‘PRC’ or ‘Mainland China’ or ‘China’ as used herein do not
include the Hong Kong SAR, the Macau SAR and the Taiwan region,
which are separate jurisdictions of China. Likewise, the terms ‘PRC
court’ or ‘law of the PRC’ used herein refer to the courts or laws of
Mainland China.

an enormous contribution toward international legal
jurisprudence, to the benefit of certainty and of the
international community at large. The Shanghai Maritime
Court’s Ruling, in observing the spirit of the Minutes in
applying the principle of reciprocity, has profound practical
implications.
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IN-HOUSE COUNSEL FOCUS

Russian Foreign Investments at Risk:
Why Bring Investment Disputes Relating
to Russia to the Hong Kong International
Arbitration Centre?
Charles Ho Wang Mak & Roslyn Lai

This article discusses the proliferation of foreign investors seeking redress through arbitration as
a result of the international sanctions imposed against Russia and special retaliatory economic
counter-measures imposed against certain investors. It suggests that HKIAC, as a Permanent
Arbitration Institution (PAI) designated under Russian law, would be a preferred arbitral institution
for the resolution of these disputes and argues that Russian-related disputes administered at
HKIAC can achieve practicable results for investors with assets in Russia, highlighting several
benefits and challenges accruing to such parties as a result of PAI designation.
Introduction

economic

The imposition of international sanctions on Russia has

affiliated with sanctions-imposing countries. Accordingly,

resulted in the freezing of half of the nation’s foreign exchange

this will lead to an increase in claims involving Russian

reserves. In response, Russia has enacted retaliatory special

international investment agreements.

counter-measures

against

foreign

investors
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The role of investment arbitration in the investor-State
dispute settlement (ISDS) system will grow as a result of
the proliferation of international investment claims brought
by investors against Russia. As Hong Kong International
Arbitration Centre (HKIAC) was designated as a Permanent
Arbitration Institution (PAI) under Russian law in April 2019,
the authors suggest that it will become the preferred arbitral
institution for Russian-related international investment
disputes. Following Russia’s Arbitration Reform, which came
into force in September 2016,1 the designation ‘PAI’ attaches
to those institutions that have obtained special government
authorisation and thus the status to continue operating in
Russia. Arbitral institutions that do not obtain PAI status will
only be able to render ad hoc arbitrations under Russian law.
and entities of the Communist Party of the Russian
Federation;

The imposition of
international sanctions on
Russia … [and that country’s]
retaliatory special economic
counter-measures [enacted]
against foreign investors
affiliated with sanctionsimposing countries … will
lead to an increase in claims
involving Russian international
investment agreements.

(2) a

prohibition

on

providing

specialised

financial

messaging services to certain banks;
(3) a prohibition on investing and co-investing in Russian
investment funds; and
(4) a ban on the export of certain products and trade
restrictions, particularly on luxury goods.
The United States
The nature of the economic sanctions imposed by the US is
similar to those of the EU and has the same targets.3
Asian jurisdictions
Australia, Japan, South Korea and Taiwan have taken
measures to exclude several Russian banks from the global
SWIFT payment system.

The current status quo of sanctions against and by
Russia

Russian retaliatory sanctions
In light of the sanctions imposed against it, Russia developed

Sanctions against Russia

a series of retaliatory counter-measures, identifying a list of

The European Union (EU)

“unfriendly states” which includes all of the EU countries

With regard to the sanctions imposed against Russia in 2022,

and other countries that support those sanctions.4 These

the EU has, to date, implemented four packages of sanctions:2

counter-measures are intended to protect the Russian rouble
and include restrictions on (1) currency transfer by residents

(1) full blocking sanctions on a large list of individuals
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of all foreign currency received from non-residents, and (2)

involved in cross-border trade are set to be affected on two

the transfer of currencies abroad. Other measures include

fronts. On the financing front, Russian entities would face

prohibitions on the export of foreign currency and on the

a squeeze on foreign exchange payments and on export/

export and import of certain products and raw materials, and

import supply agreements. This would mean that contractual

restrictions on debt repayments.

performance-related disputes underpinning negative cash
flow are very likely to arise.

The impact of sanctions on Russian-related foreign
investments

For Russian businesses
with interests abroad, direct
international sanctions
against Russia will have a
major impact on commercial
relationships. This may lead
to an increase in disputes as
sanctions will drastically shift
the economics of existing
contracts, or even render
performance impossible.

For Russian businesses with interests abroad, direct
international sanctions against Russia will have a major
impact on commercial relationships. This may lead to an
increase in disputes as sanctions will drastically shift the
economics of existing contracts, or even render performance
impossible. For foreign businesses with assets in Russia,
retaliatory sanctions create a double-bind situation in which
international sanctions imposed on operating entities in
Russia will result in a squeeze in cross-border trading.
Simultaneously, these foreign businesses may potentially be
subject to Russian retaliatory measures because the domestic
entity’s parent company may be traced back to an “unfriendly
state”.

In light of the sanctions
imposed against it, Russia
developed a series of
retaliatory counter-measures,
identifying a list of “unfriendly
states” which includes all of
the EU countries and other
countries that support those
sanctions.

Another likely species of disputes concerns those falling
within the ‘conditional arbitration’ category: that is, disputes
that are permitted to be administered by a PAI (including
HKIAC), including work and service contracts between
Russian State-owned enterprises and foreign businesses. As
elaborated below, this is something worth bearing in mind
when considering ‘why HKIAC?’
The authors also note three issues that will be affected by
disputes arising out of international sanctions imposed by
and on Russia.
(1)

Practical difficulties for international parties in

In light of this, what categories of Russian-related foreign

arbitrating disputes involving economic sanctions

investments or assets are likely to be affected?

There are general issues relevant to the effective running of
arbitration proceedings. These include, for example, whether

A cursory examination of the list of sanctions imposed so

a designated or appointed arbitrator holding citizenship

far suggests that domestic and foreign-related businesses

in “unfriendly states” may decline to act in disputes
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involving sanctioned parties or issues relating to sanctions.

at HKIAC would not prejudice a Russian-sanctioned party

Alternatively, there may be concerns about an arbitrator’s

or limit its access to justice, thereby reducing the risk of

impartiality or independence that could later constitute a

unenforceability in a resulting foreign award.

valid ground for challenging his or her appointment under
a number of institutional rules. There is also the matter of
the elevated risk posed to the award or order issued by an
arbitral tribunal that is in violation of the arbitrator’s own
national law.
(2) The impact on parties of the June 2020 anti-sanctions
reform of the Russian Commercial Procedure Code
Article 248 of the Russian Commercial Procedure Code
(effective as of June 2020) extends the exclusive jurisdiction of
Russian courts over disputes with either Russian-sanctioned
entities or non-Russian entities under Russian-related
sanctions. This entitles a sanctioned Russian party to opt
unilaterally for litigation in the Russian courts should its
right of access to justice in a foreign court or arbitral forum
be restricted.

For foreign businesses
with assets in Russia,
retaliatory sanctions create
a double-bind situation in
which international sanctions
imposed on operating
entities in Russia will result
in a squeeze in cross-border
trading.

… [G]eneral issues
relevant to the effective
running of arbitration
proceedings … include,
for example, whether a
designated or appointed
arbitrator holding citizenship in
“unfriendly states” may decline
to act in disputes involving
sanctioned parties or issues
relating to sanctions … [and]
concerns about an arbitrator’s
impartiality or independence
that could later constitute a
valid ground for challenging
his or her appointment.
(3) The impact of sanctions on the enforcement of an
award where a Russian party is subject to sanctions or
where a dispute arose out of the sanctions
It is important to note that there are dual concerns when
considering the impact of sanctions on the enforcement of
arbitral awards. From the award debtor’s perspective, that
party may be precluded from making any payments to
sanctioned award creditors. From the sanctioned debtor’s

Additional risks arise of a sanctioned Russian party

perspective, that party’s debts may be precluded from

proceeding with an anti-suit or anti-arbitration injunction in

being paid with frozen funds. Competing considerations

the Russian courts to prevent a dispute from proceeding in

of national and international public policy will play a role.

its original forum even if the parties have stipulated the place

In addition, difficulties will arise in practice when trying

of arbitration or jurisdiction in their governing law clause.

to enforce awards against targeted Russian entities, as it

As Hong Kong has not adopted any Russia-related sanctions,

is probable that enforcement against frozen funds may be

any international disputes seated in Russia and administered

impossible.
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institutional arbitrations seated in Russia and arbitrations
involving specific types of corporate dispute involving
Russian enterprises.
According to HKIAC, “as a permanent arbitral institution,
HKIAC will become the first international arbitral institution
authorized to administer (i) international disputes seated
in Russia; (ii) disputes between parties from any special
administrative region as defined under Russian law or
disputes arising from agreements to carry out activities in
any such region; (iii) disputes arising from contracts made in
accordance with or in connection with Federal Law No 223FZ dated 18 July 2011 ’On Procurement of Goods, Works and
Why HKIAC?

Services by Certain Types of Legal Entities’ seated in Russia;

HKIAC is one of the world’s foremost dispute resolution

and (iv) certain types of corporate disputes in respect of a legal

organisations,

mediation,

entity in Russia (Article 45(7) and (7.1) of the Federal Law

adjudication and the adjudication of domain name disputes.

and Article 225.1 of the Russian Arbitral Procedure Code).”9

specialising

in

arbitration,

HKIAC also provides cutting-edge hearing facilities, which
have been named first in the world for location, value for
money, IT services and staff friendliness. According to the
Queen Mary University of London and White & Case 2021
International Arbitration Survey: Adapting arbitration to a
changing world,5 HKIAC is the third most chosen and used
arbitral institution globally. Along with having obtained
the 2014 innovation award from Global Arbitration Review
(GAR),6 HKIAC is at the forefront of creative arbitration
practice.7
On 4 April 2019, HKIAC announced that the Russian Council
for the Development of Arbitration had recommended that it
be granted permission to function as a Permanent Arbitral
Institution in accordance with art 44(3) of Federal Law No
382-FZ dated 29 December 2015 on Arbitration in the Russian
Federation (the Federal Law), as amended by (inter alia),
Federal Law No 531 dated 27 December 2018. Consequently,
the Russian Federation Ministry of Justice granted HKIAC

Article 248 of the Russian
Commercial Procedure Code
… extends the exclusive
jurisdiction of Russian courts
over disputes with either
Russian-sanctioned entities
or non-Russian entities
under Russian-related
sanctions. This entitles a
sanctioned Russian party to
opt unilaterally for litigation in
the Russian courts should its
right of access to justice in a
foreign court or arbitral forum
be restricted.

this permission on 25 April 2019.8
In accordance with the September 2016 Russian Arbitration

HKIAC would therefore be the preferred arbitral institution

Reform, only a PAI as defined by the Federal Law may hear

for Russian-related international investment disputes.
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Although disputes administered at HKIAC cannot achieve
practicable results for investors with assets in Russia,
nevertheless, through the New York Convention 1958,
arbitration in Hong Kong offers users a binding legal decision
that is enforceable in 171 countries worldwide. HKIAC
awards are predicted to have a solid record of enforcement
in Belt and Road Initiative (BRI) nations and already have
an unparalleled history of enforcement in Mainland China.

Additional risks arise of
a sanctioned Russian party
proceeding with an anti-suit
or anti-arbitration injunction in
the Russian courts to prevent
a dispute from proceeding
in its original forum even if
the parties have stipulated
the place of arbitration or
jurisdiction in their governing
law clause.

Under the Federal Law, however, some other corporate
disputes, such as derivative claims, may only be adjudicated
by institutions having both PAI status and unique procedures
for corporate disputes. HKIAC has no such unique
procedures for corporate disputes at present. Furthermore,
in addition to PAI, a separate division established in Russia
is also required for a foreign arbitral institution to manage
domestic arbitrations. Thus, in this regard, there are certain
limitations for HKIAC.
Yet, Hong Kong and HKIAC remain attractive options
for Chinese parties who seek geographical proximity and
cultural familiarity and for non-Chinese parties who seek

Professor Anton Asoskov argued in his article, The

independence, neutrality and international best practice. The

Advantages of Arbitrating Russia-Related Disputes at HKIAC as

Chinese government has also acknowledged and supported

a Permanent Arbitral Institution under Russian Law that, given

Hong Kong’s position as a centre for international dispute

its status as a PAI, choosing HKIAC for arbitrating Russia-

settlement for the BRI through the implementation of the

related disputes has a number of significant benefits.10

Interim Measures Arrangement between the Hong Kong SAR

For example, under Russian law, a party may only request

and Mainland China.12 By implementing this arrangement,

assistance from the Russian courts in the taking of evidence

Hong Kong is the first jurisdiction outside of Mainland China

for ongoing arbitral proceedings if the dispute is governed

in which parties to eligible arbitral proceedings may seek

by a PAI and the place of arbitration is in Russia. The

interim relief from Mainland Chinese courts.

Russian Supreme Court has emphasised in Plenary Session
that a request for assistance in the taking of evidence may

Furthermore, the legal framework regulating the mutual

be made in support of arbitrations conducted not only by

recognition and enforcement of arbitral awards between the

Russian PAIs but also by non-Russian institutions (such as

Hong Kong SAR and Mainland China has also been modified

HKIAC) having PAI status.11 Such a feature demonstrates

recently. The Supplemental Arrangement on this matter, which

that HKIAC will be an ideal institution for parties involved

came into force on 19 May 2021, provides modifications and

in Russian-related disputes.

explanations to the prior enforcement regime of 1999.13
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Conclusion

For Chinese parties with
operations in Russia, the
geographic proximity of Hong
Kong to Greater China and
preferential measures in place
for cross-border arbitration
means that HKIAC can be
an obvious choice for those
with vested interests in both
regions.

Having examined the current status quo on the sanctions
imposed against Russia and the retaliatory sanctions
imposed by Russia, the authors have highlighted that
Russian-related disputes in the conditional arbitration
category are likely to arise in the future. HKIAC, as a
designated PAI, would therefore be a preferred arbitral
institution for Russian-related disputes. There are three
key advantages to arbitrating Russian-related disputes at
HKIAC, as follows.
(1) As Hong Kong has not adopted any Russian-related
sanctions,

Russian-seated

disputes

administered

at HKIAC would not prejudice sanctioned parties.
This would benefit parties in reducing the risk of

1

Editorial note: For discussion of the rules on PAI status laid down
by Chapter 9 of the Federal Law on Arbitration in the Russian
Federation, No 382-FZ of 29 December 2015, see Anton Asoskov,
The Advantages of Arbitrating Russia-Related Disputes at HKIAC as
Permanent Arbitral Institution under Russian Law [2020] Asian DR
75-80.

2

Council of the EU and the European Council, EU sanctions against
Russia explained (2022), available at https://www.consilium.europa.
eu/en/policies/sanctions/restrictive-measures-against-russia-overukraine/sanctions-against-russia-explained/.

3

US Department of The Treasury, Ukraine-/Russia-related Sanctions
(2022), available at https://www.consilium.europa.eu/en/policies/
sanctions/restrictive - measures-against-russia- over- ukraine/
sanctions-against-russia-explained/.

4

Russian Government, Government expands the list of unfriendly
countries and territories (2022), available at http://government.ru/en/
news/46096/.

5

Available at https://www.whitecase.com/publications/insight/2021international-arbitration-survey.

6

Editorial note: See Chiann Bao & Joe Liu, Innovation in Asia, in
GAR, ‘The Asia-Pacific Arbitration Review 2016’, available at https://
globalarbitrationreview.com/review/the-asia-pacific-arbitrationreview/2016/article/innovation-in-asia.

7

HKIAC, About HKIAC (2022), available at https://www.hkiac.org/
about-us.

8

HKIAC Press Release, HKIAC First Foreign Arbitral Institution
Permitted to Administer Disputes in Russia (2019), available at
https://www.hkiac.org/news/hkiac-permitted-administer-disputesrussia.

9

Ibid.

10

Asoskov, op cit (note 1 above).

11

Ibid.

12

Arrangement Concerning Mutual Assistance in Court-ordered
Interim Measures in Aid of Arbitral Proceedings by the Courts of
the Mainland and of the Hong Kong Special Administrative Region
(2020).

13

Supplemental Arrangement Concerning Mutual Enforcement of
Arbitral Awards between the Mainland and the Hong Kong Special
Administrative Region (2019).

unenforceability of a resulting foreign award.
(2) There are clear advantages to HKIAC’s PAI status with
regard to additional judicial support in taking evidence
from the Russian courts.
(3) For Chinese parties with operations in Russia, the
geographic proximity of Hong Kong to Greater China
and preferential measures in place for cross-border
arbitration mean that HKIAC can be an obvious choice
for those with vested interests in both regions. adr

Under the Federal
Law, however, some other
corporate disputes, such
as derivative claims, may
only be adjudicated by
institutions having both
PAI status and unique
procedures for corporate
disputes. HKIAC has no
such unique procedures
for corporate disputes at
present.
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Country Update: Uzbekistan
Adrian Mak & Diana Bayzakova

This article introduces and discusses (1) Uzbekistan’s legal framework for international
commercial arbitration; (2) its dispute resolution institutions; (3) the systems for challenging
and enforcing arbitral awards; and (4) investor-State arbitration, both ad hoc and under bilateral
and multilateral treaties.
Background

of his state visit in 2022, Chinese President Xi described it as

Uzbekistan is located in Central Asia, a region comprising

“a major country at the geopolitical centre of Central Asia”.1

five former Soviet republics. It is also one of only two

Since the appointment in 2016 of the country’s second

double-landlocked countries in the world, surrounded by

president,

the landlocked Kazakhstan to the north, Kyrgyzstan to the

implementing significant reforms that aim to enable business

north-east, Tajikistan to the east, Afghanistan to the south

development, improve trade connectivity and attract foreign

and Turkmenistan to the south-west - a status which belies

investment. The country earned a place among the world’s

the fact that it sits at the centre of the Eurasian continent, a

top 20 most improved economies in the World Bank’s Doing

heterogenous region of competing religions, cultures and

Business 2020 study 2 and was named ‘Country of the Year’ by

countries. It has historically played a central part in the great

The Economist in 2019.3 Promises of market reforms have also

Silk Road, the ancient network of interlinking corridors

compelled the government to identify and address factors

between the East and the West. Uzbekistan is now shaping up

constraining private sector activities, including governance

anew to be a critical bridge between China and Europe. Ahead

and the rule of law.4
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… Uzbekistan’s reform
narrative [includes an] …
aspiration to be a leading
dispute resolution centre for
arbitrations in Central Asia
and the wider Commonwealth
of Independent States
region[,] in part driven by the
perception that international
arbitration is the preferred
means of dispute resolution by
foreign investors over litigation
in national courts.

country declared independence in 1991 and the use of aqsaqal
rather than formal court systems continued, particularly for
family disputes. The use of arbitration also gradually increased.
Prior to 2006, Uzbekistan had no formal legislation on
domestic or international arbitration. The growing levels of
trade post-independence prompted the country to enter into
the ICSID Convention in 1995,6 the New York Convention in
1996 and a number of investment treaties. It was not until 16
October 2006 that the Law on Arbitration Courts (No O’RQ64) (the 2006 Domestic Arbitration Law) was passed.7 A
number of its provisions differed from the UNCITRAL Model
Law: for example, it applied to domestic but not international
arbitrations. Moreover, the application of foreign law and the
participation of foreign arbitrators were expressly prohibited.
Following the 2016 reforms, Uzbekistan’s framework for
international commercial arbitration was re-examined. In
2018, the country adopted its Code of Economic Procedure

However, what is often overlooked from Uzbekistan’s

(No O’RQ-461)8 (CEP), Chapter 33 of which addressed the

reform narrative is its aspiration to be a leading dispute

recognition and enforcement of foreign arbitral awards and

resolution centre for arbitrations in Central Asia and the wider

foreign judicial decisions.

Commonwealth of Independent States region. This is in part
driven by the perception that international arbitration is the
preferred means of dispute resolution by foreign investors
over litigation in national courts. An important aspect of the
2016 reforms was therefore the establishment of the Tashkent
International Arbitration Centre (TIAC) at the Chamber
of Commerce and Industry of Uzbekistan in 2018, along
with its own set of rules on arbitration. New legislation on

… [A] new Law on
International Commercial
Arbitration (No. O’RQ-674)
(the ICA Law) was passed in
2021.

arbitration based on internationally-recognised standards
was also introduced. For example, a new Law on International

The ICA Law, which was signed into effect on 16 February

Commercial Arbitration (No. O’RQ-674)5 (the ICA Law) was

2021, is recognised as compliant with the UNCITRAL Model

passed in 2021.

Law (the Model Law).9 It applies to all stages of the arbitral
process, from the arbitration agreement, the composition and

Uzbekistan’s

legal

framework

for

international

jurisdiction of the arbitral tribunal and the extent of court

commercial arbitration

intervention, through to the recognition and enforcement of

Uzbekistan is a civil law jurisdiction with a long history

arbitral awards. Crucially, art 4 of the ICA Law provides that it

of alternative dispute resolution (ADR). Disputes have

applies to international commercial arbitrations

traditionally been resolved by leaders of villages or
communities known as aqsaqal (literally, ‘white beards’).

On 17 May 2022, the President of Uzbekistan signed a new

During Soviet rule, the use of arbitration was limited. The

law “On amendments and additions to certain legislative acts
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of the Republic of Uzbekistan in connection with the adoption

and on the same grounds, or if there is an arbitral award

of the Law ‘On International Commercial Arbitration’” (No

that has entered into force. Conversely, the court may

ЗРУ-769)10 (the Amendment and Additions Law). This Law (1)

terminate the arbitration proceedings if a ruling has been

addresses issues which arose out of the ICA Law that were not

issued between the same parties, on the same subject-

considered in the earlier legislation, and (2) amends and adds

matter and on the same grounds.13

several provisions to the CEP. The new provisions include the
following.

(4) Upon application for interim measures by a party to
an arbitration, the Economic Court may grant interim
measures prior to the matter being considered by the

The ICA Law[,] which is
recognised as compliant with
the … Model Law, applies
to all stages of the arbitral
process, from the arbitration
agreement, the composition
and jurisdiction of the arbitral
tribunal and the extent of court
intervention, through to the
recognition and enforcement
of arbitral awards.
(1) Arbitration-related proceedings fall within the jurisdiction
of the Economic Court of Uzbekistan, including
proceedings on the enforcement of arbitral awards under
the ICA Law.11
(2) Applications for the setting aside of awards are to be
considered by the Economic Court only if Uzbekistan
is the seat of arbitration, including in cases which

arbitral tribunal.14
(5) A judge of the Economic Court shall not participate in
the consideration of a case if he or she has acted as an
arbitrator in a related arbitration.15
(6) Crucially, a new Chapter 29 supplements the procedures
for the issuance of a writ of execution for the enforcement
of an arbitral award. Section 1 provides for the general
considerations that must be taken into account by the
Economic Court in cases relating to the provision of
assistance to arbitration proceedings. Section 2 relates to
procedures for the annulment of awards.

… [The 2022]
Amendment and Additions
Law) …(1) addresses issues
which arose out of the ICA
Law that were not considered
in the earlier legislation, and
(2) amends and adds several
provisions to the CEP.

concern an arbitrator’s appointment, challenges to an
arbitrator, decisions to terminate an arbitrator’s powers,
the jurisdiction of an arbitral tribunal, assistance to

In sum, having adopted the Model Law, Uzbekistan’s legal

arbitrations in obtaining and collecting evidence, and the

framework for international commercial arbitration “reflects

annulment of arbitral awards. Otherwise, such cases will

worldwide consensus on key aspects of international

be heard by the courts of the relevant seat of arbitration.12

arbitration practice[,] having been accepted by States of all

(3) With regard to the stay or termination of arbitration-

regions and the different legal or economic systems of the

related cases, the Economic Court may refuse to accept

world.”16 At the same time, the flexibility inherent within the

a statement of claim if there is an ongoing arbitration

Model Law allows for special features to be adopted within

between the same parties, on the same subject-matter

Uzbekistan’s legal framework, as seen from the ICA Law, the
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CEP and their additions and amendments. Further revisions

disputes. Foreign arbitrators appointed under the TIAC

to the legal framework may be forthcoming, as a number of

Rules are exempt from income tax for their services, while

Uzbekistan’s development partners have been providing

local arbitrators are not. Furthermore, no work permits are

technical assistance to its arbitration framework.17 Taken

required for both foreign arbitrators and experts acting in

together, these special features will enable Uzbekistan to

TIAC-administered cases.

position itself as a leading regional arbitral seat.

(3) Foreign advocates or counsel acting in arbitration-related
proceedings in the national courts, such as applications

… [H]aving adopted the
Model Law, Uzbekistan’s legal
framework for international
commercial arbitration “reflects
worldwide consensus on
key aspects of international
arbitration practice[,] having
been accepted by States of all
regions and the different legal
or economic systems of the
world.” (UNCITRAL)

for the setting-aside or recognition and enforcement of
arbitral awards, are not required to be Uzbek-qualified
lawyers.
(4) The parties’ expenses for arbitrators’ fees payable by the
parties in TIAC-administered cases are exempt from value
added tax (VAT).
(5) By way of judicial assistance to TIAC-administered
arbitrations, national courts shall grant interim measures,
obtain and collect evidence and enforce arbitral awards.
In 2021, the TIAC also unveiled its latest set of rules of
arbitration (the 2021 TIAC Rules). These rules are designed to
cater for the growing number of technology-related disputes
and cybersecurity concerns surrounding potentially sensitive
technological data and evidence. For example, the rules reflect

Dispute resolution institutions in Uzbekistan

the latest advanced practices with regard to the treatment of

Prior to 2018, there were a handful of institutions offering

documents and data (art 20), the use of experimental evidence

arbitration services. Their services were limited to domestic

in arbitrations involving complex subject-matter (art 21), and

arbitrations typically based on the 2006 Domestic Arbitration

enhancing the level of cybersecurity in arbitral proceedings

Law.

(Schedule 2).

On 5 November 2018, the TIAC was established pursuant to
Decree of the President of the Republic of Uzbekistan (No
PQ-4001) (the Presidential Decree).18 This granted the TIAC
broad powers to make it a competitive arbitration centre in
Central Asia as well as internationally. Emphasis was placed
on the promotion of international commercial and investorState arbitration as well as on the use of ADR.
The Presidential Decree provides that:
(1) Parties may choose the substantive laws of non-Uzbek
jurisdictions as the governing law in disputes.
(2) Parties may appoint foreign arbitrators to resolve their

[T]he TIAC [was granted]
broad powers to make it a
competitive arbitration centre
in Central Asia as well as
internationally. Emphasis was
placed on the promotion of
international commercial and
investor-State arbitration as
well as on the use of ADR.
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By way of judicial
assistance to TIAC-administered
arbitrations, national courts
shall grant interim measures,
obtain and collect evidence and
enforce arbitral awards.

A review of enforcement cases in recent years shows that
Uzbek courts have adopted a largely pro-arbitration and proenforcement stance.
In Resolution of SC (JCEC) dated 25 January 2022 in re case No
4-10-2111/382, an arbitral tribunal awarded the applicant the
principal debt in relation to the sale of goods, statutory interest
on arrears at 8% pa and associated costs. The debtor applied
for the refusal of recognition and enforcement of the award.

Notably, on 19 September 2022, the TIAC and HKIAC signed

On appeal, the Supreme Court rejected the arguments raised

a co-operation agreement to adopt the TIAC-HKIAC Cross-

by the debtor. Firstly, the argument that the goods had not

Institutional Arbitration Rules (the TIAC-HKIAC Rules).191

been delivered by the applicant and that there had not been

Where these rules apply, powers such as those relating to

proper supporting documents was barred by virtue of art 254

the appointment of arbitrators, determination of jurisdiction

IV of the CEP. Secondly, jurisdictional challenges based on an

and challenges to arbitrators in Hong Kong-Uzbekistan

invalid contract and on an allegation that the dispute had been

arbitrations will be exercised by HKIAC, while other functions

heard by an incompetent tribunal were rejected as the tribunal

will be performed by the TIAC.

had the proper jurisdiction to determine those challenges and
the debtor had participated in the appointment of the tribunal

By the end of October 2022, the TIAC had received 38 requests

members. Thirdly, lack of registration of the underlying

for arbitration, two applications for emergency relief and one

contract in Uzbekistan’s unified electronic information system

request for expert determination in connection with a project

was not contrary to public order. Finally, art 101 of the CEP

financed by an international financial institution.20 All of the

did not apply to suspend proceedings for the recognition and

commercial cases were international in nature, with parties

enforcement of awards.

from Bulgaria, China, Hong Kong, Italy, Kazakhstan, the
Netherlands, Russia, Singapore, Turkey and Uzbekistan.
The unique features and arbitral rules of the TIAC therefore
further enable Uzbekistan’s candidacy as a leading regional
dispute resolution centre.
Arbitral awards: challenge and enforcement
Uzbekistan is a party to the New York Convention. The
procedure for recognition and enforcement of international
arbitral awards is governed by art 251 of the CEP, which broadly

… [T]he 2021 TIAC Rules
… are designed to cater
for the growing number of
technology-related disputes
and cybersecurity concerns
surrounding potentially
sensitive technological data
and evidence.

mirrors arts IV & V of the New York Convention and provides
that the enforcement of such awards shall be conducted by
the Economic Court. The Amendment and Additions Law

In Resolution of SC (JCEC) dated 11 October 2022 in re case No

has also enacted a new Chapter 39 of the CEP, Section 2 of

4-14-2203/2, an arbitral tribunal awarded a partnership the

which makes provision as to the procedure and grounds for

principal debt, interest, legal costs and a future penalty “for

the annulment of an arbitral award by the Economic Court.

each day of delay in the amount of 0.1% of the value of the
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process and was unreasonable. Without analysing the merits
of the case, the court rejected the defendant’s arguments and
granted the application to recognise and enforce the award.21
The majority of applications seeking to recognise and enforce
international arbitral awards before the courts have been
granted.22 This trend also promotes Uzbekistan’s candidacy as
a leading regional arbitral seat and dispute resolution centre.
Investor-State arbitration
Prior to the outbreak of the COVID-19 pandemic, Uzbekistan
had recorded its highest foreign direct investment (FDI)
numbers, reaching US$2.3 billion, up by 266% from 2018.23
Crucially, China is the biggest trading partner of and a major
goods till the day of the actual fulfilment of the obligations”.

investor in Uzbekistan. Following the Shanghai Cooperation

The Samarkand Regional Court granted recognition and

Organisation summit held in Samarkand in September

enforcement of the award. An appellate court then partially

2022, Chinese President Xi pledged to increase the volume

denied recognition of the award in relation to the future

of China-Uzbekistan bilateral trade by up to US $10 billion

penalty on the basis of ambiguity of the claim, uncertainty of

a year. As a key State in China’s Belt and Road Initiative

the amount and the possibility of difficulties at the execution

(BRI), emphasis was placed on future collaboration in trade

stage. It upheld the recognition and enforcement of the other

exhibitions, energy co-operation, improvements in the trans-

parts of the award, however. The Supreme Court upheld the

Eurasia transportation corridor and construction of the China-

judgment of the appellate court, holding that the latter had

Kyrgyzstan-Uzbekistan railway. To this end, Uzbekistan’s

come to a reasonable conclusion in denying the future penalty

investment protection and treaty framework will play an

(pursuant to art 256 II Nr 2 CEP), and that it did not contravene

increasingly important role in attracting Chinese and foreign

the principle that courts should not review the substantive

investment and trade.

merits of an award (art 254 IV CEP). The debtor’s argument
that the entire award should be denied recognition and
enforcement on the ground that the future penalty was illegal
under Uzbek law and contrary to public order was therefore
rejected, since the existence of differences between Uzbek law
and the foreign (Russian) governing law was not a basis to
disapply that foreign law, nor was it contrary to public order.
Notably, the courts have been willing to enforce arbitral
awards against State-owned entities. For example, in KEGOC
v Uzbekenergo (28 June 2019), the defendant and party resisting
enforcement of the award was an Uzbek State-owned entity.
The defendant argued that the tribunal lacked jurisdiction and
that as the interest for delay was awarded under additional
agreements that had expired, the award lacked procedural due

A review of enforcement
cases in recent years
shows that Uzbek courts
have adopted a largely
pro-arbitration and proenforcement stance. …
The majority of applications
seeking to recognise and
enforce international arbitral
awards … have been
granted.
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Under Uzbek law,
resolving investment disputes
through international
arbitration is seen as a
last resort remedy. …
International agreements
[to which Uzbekistan has
accede] … typically grant
foreign investors the right to
access international arbitration
where both the investor and
Uzbekistan have consented …
in writing.

entered into by Uzbekistan and/or an agreement
concluded between the investor and Uzbekistan provides
for an appropriate and valid arbitration clause.
Uzbekistan has entered into a number of international
agreements which depart from the above position. They
typically grant foreign investors the right to access international
arbitration where both the investor and Uzbekistan have
consented. For example, in 1995 Uzbekistan entered into
the ICSID Convention, art 25 of which provides that ICSID
shall have jurisdiction in any legal dispute arising out of an
investment between the host State and a foreign investor if
both parties have given their consent in writing.
Uzbekistan has also entered into a number of bilateral
and multilateral investment treaties which typically give
similar rights of access to arbitration. As of November

Under Uzbek law, resolving investment disputes through

2022, the country is party to 49 Bilateral Investment Treaties

international arbitration is seen as a last resort remedy. Under

(BITs), of which 46 are currently in force.24 These include

a variety of different provisions, an investment agreement

the China-Uzbekistan BIT (1992), which is a type of ‘third

may exclude application of a mandatory pre-arbitration stage.
Under the Law of the Republic of Uzbekistan on Investments
and Investment Activity (No ZRU-598) dated 25 December
2019, a dispute relating to foreign investment and arising from
the investment activity of a foreign investor must generally be
resolved in four mandatory stages, as follows:
(1) first stage: the parties must attempt to reach an agreed
settlement by negotiations;
(2) second stage: if the parties to the investment dispute
are unable to reach an agreed settlement of the dispute
through negotiations, the dispute should be resolved
through mediation. The mediation shall comply with the
Law of Mediation (No ZRU-482) dated 2 July 2018;
(3) third stage: if negotiations and mediations fail, the dispute
must be resolved by an appropriate court of the Republic
of Uzbekistan; and
(4) fourth stage: if it is not possible to resolve the dispute
via the first three stages, the claim may be resolved by
international arbitration if an international agreement
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generation’ Chinese BIT that provides substantial protection
of investments, including national treatment, most favoured

1

Xi Jinping , Working Together for a Brighter Future of ChinaUzbekistan Relations (China Daily, 2022), available at https://www.
chinadaily.com.cn/a/202209/13/WS63208117a310fd2b29e7766b.
html?

2

The World Bank Group, Doing Business 2020, available at https://
archive.doingbusiness.org/en/doingbusiness.

3

The Economist, The Economist’s country of the year (2019), available
at https://www.economist.com/leaders/2019/12/21/which-nationimproved-the-most-in-2019.

4

The World Justice Project, Rule of Law Index (2021), available
at https://worldjusticeproject.org/rule-of-law-index/global/2021/
Uzbekistan/.

5

Law of the Republic of Uzbekistan on International Commercial
Arbitration, No ZRU-674, dated 16 February 2021, available at https://
lex.uz/docs/5294087 (in Russian and Uzbek).

6

ICSID, Contracting States and Measures Taken by Them for the
Purpose of the Convention (July 2020), available at https://icsid.
worldbank.org/sites/default/files/2020_July_ICSID_8_ENG.pdf.

7

Law of the Republic of Uzbekistan on Domestic Arbitration Courts,
No ZRU-64, dated 16 October 2006, available at https://lex.uz/
docs/1072094 (in Russian and Uzbek).

8

Code of Economic Procedure of the Republic of Uzbekistan, dated
24 January 2018, available at https://lex.uz/docs/3523895 (in Russian
and Uzbek).

9

UNCITRAL Model Law on International Commercial Arbitration (1985),
with amendments as adopted in 2006, available at https://uncitral.
un.org/en/texts/arbitration/modellaw/commercial_arbitration.

10

“On amendments and additions to certain legislative acts of the
Republic of Uzbekistan in connection with the adoption of the Law
‘On International Commercial Arbitration’ ” (No ЗРУ-769), available at
https://lex.uz/ru/docs/6017497 (in Russian and Uzbek).

11

Ibid, arts 28 and 32.

12

Ibid, arts 28 and 37.

13

Ibid, arts 153 and 110.

14

Ibid, art 93.

15

Ibid, art 20.

16

Per UNCITRAL, at https://uncitral.un.org/en/texts/arbitration/modellaw/
commercial_arbitration.

17

In particular, see the Asian Development Bank (ADB), Country
Partnership Strategy for Uzbekistan 2019-2023, available at
https://www.adb.org/documents/uzbekistan-country-partnershipstrategy-2019-2023.

18

Presidential Decree of the President of the Republic of Uzbekistan
on the Establishment of the Tashkent International Arbitration Centre
(TIAC) at the Chamber of Commerce and Industry of the Republic of
Uzbekistan, signed 5 November 2018.

19

TIAC-HKIAC Cross-Institutional Arbitration Rules (2022). See
HKIAC Press Release (19 September 2022), HKIAC and TIAC sign
cooperation agreement to adopt the TIAC-HKIAC Cross-Institutional
Arbitration Rules, available at https://www.hkiac.org/news/hkiac-andtiac-sign-cooperation-agreement-adopt-tiac-hkiac-cross-institutionalarbitration.

20

Of the 38 requests, 37 concerned commercial cases and one was a
sports case.

21

Similarly, in Gazprom avia v International Airport ‘Nukus’ of Uzbekistan
Airways (5 January 2017), the court enforced the award and refused
the arguments of the State-owned respondent.

nation (MFN) status and access to ICSID arbitration.25 It has
also signed five multilateral treaties containing investment
provisions, including the Energy Charter Treaty (1994), the
OIC (Organization of the Islamic Conference) Investment
Agreement (1981),26 the US-Central Asia TIFA (Trade and
Investment Framework Agreement, 2004),27 the European
Communities

(EC)-Uzbekistan

Cooperation

Agreement

(1996)28 and the Economic Cooperation Organization (ECO)
Investment Agreement (2005).29
Entering into these international agreements has resulted in
a number of investor-State arbitrations involving Uzbekistan.
As of November 2022, 11 cases have been filed against the
country.30 Given its considerable mineral deposits and largescale production of gold and uranium, the cases typically
involve mining disputes.31 They may expand to embrace other
investment subject areas, however, as Uzbekistan’s market
continues to develop.

Recent reforms have
brought the Uzbek legal
framework for commercial
and investor-State
arbitration closely into line
with international laws and
norms.
Conclusion
Recent reforms have brought the Uzbek legal framework for
commercial and investor-State arbitration closely into line with
international laws and norms. As a major player in Central
Asia and along the Silk Road, Uzbekistan seeks to become
a leading dispute resolution centre and seat for the region
and beyond. This aspiration represents only the beginning of
Uzbek ambitions. adr
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22

Analytical report prepared jointly by the Supreme Court of Uzbekistan,
USAID and the United Nations Development Programme (UNDP,
Uzbekistan), 2019 Recognition and enforcement of foreign court
judgments and foreign arbitral awards in the Republic of Uzbekistan:
Current status and problems, available at http://arbitrationblog.
kluwerarbitration.com/wp-content/uploads/sites/48/2019/11/2019Recognition-and-enforcement-of-foreign-court-judgments-andforeign-arbitral-awards-in-the-Republic-of-Uzbekistan.pdf (in
Russian).

23

International Monetary Fund, Foreign Direct Investments, net inflows
(BoP, current US$) - Uzbekistan (2022), available at https://data.
worldbank.org/indicator/BX.KLT.DINV.CD.WD?locations=UZ. Editorial
note: The acronym ‘BoP’ stands for ‘Balance of Payments.

24

UNCTAD, International Investment Agreements Navigator (2022),
available at https://investmentpolicy.unctad.org/internationalinvestment-agreements/countries/226/uzbekistan).

25

Chinese BITs are typically distinguished by reference to three
‘generations’, according to when they were entered into and their
differences in respect of investor rights, such as national treatment,
free transfer of money, and investor-State dispute resolution clauses.
Typically, the ‘First Generation’ BITs were entered into in the 1980s,
the ‘Second Generation’ between 1990 and 1997 and the ‘Third
Generation’ between 1998 and the present. See, for example,
Shen Wei, Decoding Chinese Bilateral Investment Treaties (2021,
Cambridge University Press).
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Agreement on Promotion, Protection and Guarantee of Investments
amongst the Member States of the Organization of the Islamic
Conference (1981).

27

Agreement between the Republic of Kazakhstan, the Kyrgyz
Republic, the Republic of Tajikistan, Turkmenistan and the Republic
of Uzbekistan on Cooperation in the Field of Joint Management on
Utilization and Protection of Water Resources from Interstate Sources
(2004).

28

Partnership and Cooperation Agreement Establishing a Partnership
between the European Communities and Their Member States, of
the One Part, and the Republic of Uzbekistan, of the Other Part
(1996).

29

Agreement on Promotion and Protection of Investment among
Member States of the Economic Cooperation Organization (2005).
While signed, it is not yet in force.

30

Including nine arbitrations administered by ICSID, one administered
by the Permanent Court of Arbitration (PCA) and one ad hoc
arbitration under the UNCITRAL Arbitration Rules. For a complete
list, see the ICSID Cases Database (2022), available at https://icsid.
worldbank.org/cases/case-database and UNCTAD’s Investment
Dispute Settlement Navigator (note 24 above).

31

See, for example, Metal-Tech Ltd v Republic of Uzbekistan, ICSID
Case No ARB/10/3, Award (4 October 2013). See also Oxus Gold plc
v Republic of Uzbekistan, UNCITRAL Award (17 December 2015).

EXPERTS IN CONSTRUCTION

Construction expert opinions on:
Quantum
Planning, Programming & Delay Analysis
Engineering
1711 Citicorp Centre, 18 Whitfield Road, North Point, Hong Kong
t: (852) 2234 5228 f: (852) 2234 6228 e: info@adrpartnership.com

42

To discuss your project requirements,
please contact James Longbottom,
Patrick O’Neill or David Longbottom
on (852) 2234 5228

Partners in Alternative Dispute Resolution

www.adrpartnership.com

BOOK REVIEW
So, Now You Are an Arbitrator1
Book launch address by Susan Crennan 2

T

he publication of So, Now You Are an Arbitrator is

intended to provide certainty and finality. Reflecting on that

timely for a number of reasons.

core value of finality in relation to arbitration emphasises
the heavy responsibilities attached to being an arbitrator. It

Firstly, notwithstanding the existence of commercial

would be difficult to improve upon the late Lord Bingham’s

arbitration over a very long period in different legal systems

description of arbitration, which he said involves -

and different political cultures, it is generally agreed that
use of this process has increased exponentially in the last

“the appointment of an independent arbitrator, often

few decades.

chosen by the parties, to rule on a dispute according to
the terms of reference by him (or her). This can only be

Secondly, in Australia, the judgment of the High Court in
TCL Air Conditioner (Zhongshan) Co Ltd v Judges of the

Federal Court of Australia 3 emphasised, if emphasis were

done by agreement, before or after the dispute arises,
but where it is done the arbitrator has authority under

to make an award which is binding on the parties and

needed, that any Australian court called upon to recognise

enforceable by the process of the courts. Authority

and enforce an arbitral award to which the UNCITRAL

bestowed by agreement - not by the state as occurs

Model Law applied must recognise that such awards are

with judges.” 4 (Emphases added)
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Equally, it would be hard to improve upon Lord Neuberger’s

of the arbitral process and ranges from explaining the more

distillation of the qualities which an arbitrator needs, which

quotidian aspects through to explicating quite complex

he has set out in his Foreword to the book:

and difficult matters. The book is full of what I would call the
lore, and what Lord Neuberger in his Foreword refers to as

“You have to be efficient but not dismissive, decisive

the craft, of arbitrating.

(Emphases added)

In its practical wisdom, the book starts at the level of

but not overbearing, and user-friendly but not fawning.”
possible appointment and proceeds all the way through
When I first arbitrated with Neil Kaplan, I noticed immediately

to award, writing, navigating such challenges as the

that he exemplified this subtle balance of qualities and I

comprehensive first Procedural Order. It is full of practical

am in no doubt that his co-author Chiann Bao does too. I

tips as well as solid and informative accounts of all

noticed at the same time that the combination of qualities

that must be managed and considered to be vital to a

identified by Lord Neuberger is central to the efficiency of

successful arbitrator.

an arbitration. The cited quotes from Lord Bingham and
Lord Neuberger capture the essence of arbitration and, in

The book is not only well written but is also very well set

particular, they capture the difference between arbitration

out. The index is extremely user-friendly and the book itself

and litigation inasmuch as an arbitrator is authorised by the

is very up to date. COVID-19 presented a fresh challenge

parties, whereas a judge’s power to determine disputes

to arbitrators in relation to the parties’ right to a hearing.

comes from the State.

Parties to arbitration were suddenly arguing that hearings
should be adjourned because a remote hearing could not

Parties frequently accept that an arbitral award may lack

deliver the same level of justice as a face-to-face hearing.

some of the hallmarks of an exercise of judicial power in the

The book is of assistance on this novel problem.

common law tradition, here and elsewhere, particularly in
relation to the absence of an appellate structure and limited

When I turned 21, my father asked his Dutch chef to cook

rights to set aside an award. The virtues of an arbitration -

a special family meal. He made the nicest cassata I had

namely finality and privacy, coupled with the obligations of

ever tasted. After thanking the chef, I asked him for the

fairness - reflect the difference in the source of authority to

recipe, to which he replied: “I am perfectly happy to give

decide a dispute and confirm the truth in the observation

you a recipe but you must appreciate whenever I pass on

that arbitrating can, in some senses, be more challenging

a recipe I always leave out an ingredient so that nobody

than judging.

can reproduce my dishes.” I have worked with Neil to my
great advantage and, from my reading of the book, cannot

This brings me to the third aspect of the timeliness of this

see that he and Chiann have left out a single ingredient for

publication. As everyone here appreciates, the Model

success in an arbitration practice. This rather guarantees a

Law presents a legal regime which is very much geared

market for this book.

to international commercial arbitration. This, coupled with
the New York Convention, provides parties in transnational

Finally, the authors and Kluwer are to be congratulated

disputes with an efficient alternative to litigation. As legal

on producing a very fine and comprehensive text full of

obstacles such as ‘manifest error’ have been removed,

practical guidance, based squarely on the long and deep

any antagonism between courts and arbitrators has been

experience of the authors. adr

transformed into co-operative co-existence.
The book is a quite distinct from the plenitude of textbooks
that helpfully describe the complex legal landscape of
commercial and international arbitration. It is a professional

1

Neil Kaplan & Chiann Bao, (2022, Kluwer Law International), 312pp,
ISBN 978-94-035-2420-7.

2

This is a slightly modified version of Susan Crennan's address at the
launch of So, Now You Are an Arbitrator held in Melbourne at Herbert
Smith Freehills on 18 October 2022.

3

(2013) 251 CLR 533 (High Court of Australia).

4

Tom Bingham, The Rule of Law (2010, London: Allen Lane), p 86.

practice book designed for practitioners of arbitration at all
levels. Like any good practice book, it covers all aspects
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Surveys and studies

Hong Kong
Arbitration
Week 2022
The annual Hong Kong Arbitration
Week for 2022 was held on 24-28
October 2022. Summaries of papers
given at the ADR in Asia Conference
and at other events, perspectives on the
events and interviews with participants
are available at Kluwer Arbitration
Blog.1 Hong Kong Arbitration Week for
2023 is scheduled to be held on 16-20
October 2023. adr

Second ACICA Australian Arbitration
Survey
On 7 November 2022, the Australian
Centre for International Commercial
Arbitration (ACICA) launched its
second Australian Arbitration Survey
in partnership with FTI Consulting.
The survey closed on 16 December
2022 but the questionnaire, which
is aimed at arbitrators, experts,
counsel and others, may be viewed
at https://www.research.net/r/ACICA
ArbitrationEvidenceSurvey. The focus
of the survey is evidence in international
arbitration, in particular the types of
evidence that are persuasive, whether an
arbitration is for thousands or billions of
dollars, what works in arbitration and
what can be made to work.
HKIAC and Cortex Capital: ‘The
Usual Suspects Project’
HKIAC and Cortex Capital (a
consultancy in applied psychology
and neuroscience in business and
law) launched a collaborative survey
project entitled The Usual Suspects
Project: Deciphering Decision-making
in Arbitrator Selection at Hong Kong
Arbitration Week 2022 with the support
of a number of major Hong Kong

law firms.2 The aim of the project is to
explore how party arbitrator appointments
are understood by obtaining vital input
from those in the arbitration community
who have a role in the decision-making
processes behind arbitrator selection
and
‘de-biasing’ those
processes.
Considerations underlying decisions and
the behaviours behind them, such as the
need for appropriateness and diversity in
appointments and to avoid irrational or

biased decisions, will be analysed.
The underlying research will be carried
out in two stages: firstly, initial datagathering through interviews and then
an online survey aimed at evaluating
trends in decision-making processes.
The survey is open to all arbitration
users and counsel. The survey
questionnaire is available from Cortex
Capital.3 adr

Reports
SIDRA International Dispute Resolution
Survey 2022
The Singapore International Dispute
Resolution Academy (SIDRA) of
Singapore
Management
University
published its International Dispute
Resolution Survey: Final Report on
31 August 2022, the second since its
inaugural survey of 2020. Commissioned
by the Singapore Ministry of Law, this
wide-ranging and “100% user-centric”
survey examines how businesses and their
external and in-house counsel from across
Asia made decisions about the resolution
of cross-border disputes in 2021 through
international
commercial
arbitration
(ICA), mediation and litigation, hybrid

processes and investor-State dispute
settlement (ISDS). The following are
the salient points made.
(1) Speed and impartiality were the
two most “absolutely critical”
or “important” factors for all
processes.
(2) A large proportion of respondents
were more satisfied with mediation
than with arbitration and litigation
with regard to speed and costs
and preservation of business
relationships.
(3) Direct enforceability, confidentiality
and procedural flexibility were the
two most “absolutely critical” or
“important factors” for ICA.
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(4) There was least satisfaction with
ICA with regard to preservation
of business relationships and
arbitration costs.
(5) Gender, nationality and ethnic
diversity was “absolutely crucial”
or “important” in the eyes of users
and their in-house and external
counsel with regard to neutrals in
ICA and mediation. Diversity in
the pools of mediation neutrals
should be improved.
(6) Technology in mediation was
of the greatest use in relation
to
conducting
virtual/online
mediation. Remote arbitration
platforms tended to be favoured
where disputes were low value and
low complexity and required low
costs to be incurred.
(7) Mixed mode (hybrid) mechanisms
had the potential to reduce
perceived disadvantages of standalone arbitration and mediation
in terms of (inter alia) procedural
flexibility.
(8) Institutional and ad hoc arbitration
remained the processes of choice
in ISDS.
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(9) Mediation in ISDS was favoured
for its speed, confidentiality, ability
to preserve business relationships,
impartiality and political sensitivity.
(10) While third party funding, its
mechanisms, how to use them and
the implications of doing so were
generally well known in ICA, it had
not been well used. Clients had less
experience of it than their external
counsel.
ACICA Reflections Report 2011-2021
On 7 November 2022, ACICA launched its
ACICA Reflections on a Decade of Activity
Report4 at Australian Arbitration Week
2022. The report reviews the activities
of the institution and developments in
arbitration in Australia during the period
2011-2021, which immediately followed
the enactment of the UNCITRAL Model
Law at State and Territory level to apply it
to domestic arbitration (having previously
been applied since 1989 at federal level
for
Australian-seated
international
arbitrations). The report notes (inter alia):
(1) the continued overall growth of

arbitration in Australia;
(2) that frequent updates to ACICA’s
arbitration
rules,
reflecting
continued adherence to best
international
practice,
have
contributed to the institution’s
increased international reach; and
(3) a continuing high level of support
for arbitration by the judiciary.
Among key statistics for the 2011-2021
period, (1) arbitrations in which ACICA
had been involved concerned amounts
totalling A$24 billion, of which energy
and resources disputes accounted
for A$18.8 billion and infrastructure
disputes almost A$4 billion; (2) in 39%
of cases, at least one party was not based
in Australia, with neither party being
based there in 11% of cases; (3) 54% of
cases were resolved within 12 months;
and (4) 40% of arbitral appointments in
2021 were of women.
SOAS Arbitration in Africa Survey
Report 2022
On 2 November 2022, the School of
Oriental and African Studies (SOAS)

NEWS
of the University of London published
the Arbitration in Africa Survey Report
2022: Africa-Connected Perspectives
on Major Global Issues, 5 its third
such study since those of 2018 and
2020. The contents of the report will
be of particular interest to Chinese
private and State investors in African
infrastructure projects embroiled in
disputes that are subject to Africanseated arbitrations. The three primary
respondents to the survey are Egypt
(Cairo), Nigeria (Lagos) and South
Africa (Cape Town, Durban and
Johannesburg), all of which are home to
active arbitral institutions. The survey
confirms not only that arbitration is the
preferred dispute resolution process
for construction and infrastructure
projects (with 41.5% of respondents
to arbitrations being domiciled in
(inter alia), Asian jurisdictions)
but also that references of disputes
from these sectors have increased to
mediation and dispute adjudication
boards. International contracts tend to
be governed by foreign laws, usually
those of England & Wales or New
York).
International
Bar
Association:
small value claims in investment
arbitration
In October 2022, the Investment
Arbitration Subcommittee of the
International Bar Association (IBA)
Arbitration Committee published a
wide-ranging report entitled Arbitrating
Small Value Claims in Investment
Arbitration.6 It provides research on
and statistical analysis of small claims
in investor-State dispute settlement
(ISDS) based on data from the three
largest providers of ISDS services,
viz ICSID, the SCC and the PCA. In
seeking to balance the factors of time,
effort and financial resources in ISDS,
the report is premised on the following
conclusions:

(1) that small value claims (those not
exceeding US$50 million) form a
sizeable proportion of investment
arbitration business;
(2) that special procedures for arbitrating
such claims already exist and are
available to parties; and
(3) that a variety of procedural
mechanisms may be incorporated
into an arbitration at the pre-arbitral,
preliminary and hearing phases
(whether pursuant to the investment
agreement, applicable arbitration
rules or otherwise) to create a tailored
procedure aimed at streamlining the
case and minimising costs.
The Subcommittee also takes the
opportunity to remind parties, counsel
and arbitrators alike of the value of using
these tools irrespective of the amounts at
stake.
King’s College London/Adjudication
Society survey report on UK construction
adjudication
As announced in the July 2022 issue
of Asian DR,7 the UK Adjudication
Society commissioned the Centre
of Construction Law and Dispute
Resolution at King’s College London
(KCL) to undertake a major research
survey into the processes and outcomes
of construction adjudication in the UK
under the Housing Grants, Construction
and Regeneration Act 1996 for the period
1 May 2020-30 April 2022. The survey
report, 2022 Construction Adjudication
in the United Kingdom: Tracing trends
and guiding reform,8 was published on 7
November 2022.
Responses to two survey questionnaires
were received from 10 Adjudicator
Nominating Bodies (ANBs) and 257
individuals (including 44 adjudicators)
involved in statutory adjudication under
the UK 1996 Act. The principal findings
of the report include the following.

(1) The COVID-19 pandemic had
not affected the upward trend in
adjudication referrals.
(2) The leading causes of dispute
were (i) inadequate contract
administration (49%), (ii) changes
made by the client (46%), (iii)
exaggerated claims (43%) and
(iv) lack of competence of project
participants (41%). These four
causes were the most common by
a margin of at least 13%.
(3) Few ANBs published information
online about their panels of
adjudicators. Of those who did,
statistics showed that women
accounted for only 7.88% of
appointees.
(4) Some 40% of respondents
suspected bias by an adjudicator
towards one of the parties or failure
to disclose circumstances that
might have given rise to a conflict
of interest. The most common
reason for this was an adjudicator’s
relationship with a party or its
representatives.
(5) Parties primarily complied with
adjudicators’ decisions. Some 25%
of respondents reported decisions
not requiring enforcement through
litigation or arbitration, while
42% reported that enforcement
was necessary in less than 5% of
cases.
(6) Opinion was divided as to
whether adjudicators’ decisions
should be published, with 50% of
respondents saying they should
never be published, while 30%
opined that, following the model
in Singapore, decisions should be
published subject to redactions.
The results of and insights from the
survey may be informative, both
generally and in relation to any
drafting process in the Hong Kong
SAR that may lead to the enactment of
legislation based upon the 1996 Act. adr
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UK construction industry practice
guidance and standards
In September 2022, the UK
government released Version 1.1
of The Construction Playbook:
Government Guidance on sourcing and
contracting public works projects and
programmes,9 which updates guidance
originally released in December 2020
with regard to such matters as early
engagement and clear contractual
specifications, cost benchmarking,
effective contracting, tendering, due
diligence, bid evaluation, the award of
contracts and successful relationships
in contract management and supply
chains based upon collaborative
behaviours
aimed
at
avoiding
disputes. The 2022 changes include a

requirement for parties to Joint Contracts
Tribunal and other standard forms of
construction contract to refer disputes
to a confidential, non-binding (unless
otherwise agreed) and non-adversarial
Conflict Avoidance Process conducted by
a panel appointed by the Royal Institution
of Chartered Surveyors. A model conflict
avoidance clause is provided for this
purpose.10
While this system and guidance applies
only to the United Kingdom, it embraces
concepts and processes in public works
project procurement that are known to and
capable of adoption by agreement in Asian
jurisdictions. adr

New Cayman
Islands
arbitration venue
The Cayman International Mediation
and Arbitration Centre (CIMAC) and
Arbitration Place in Toronto, Canada
have announced the opening of a new
state of the art arbitration venue in
George Town on Grand Cayman.11
Under a joint venture arrangement,
CIMAC will run the facilities while
Arbitration
Place
will
provide
technology and case management
support. The venue will offer both virtual
and physical hearings, with Arbitration
Place also providing hybrid hearings
during the COVID-19 pandemic
along with London’s International
Dispute Resolution Centre (IDRC) and
Singapore’s Maxwell Chambers.
The new centre will therefore offer
a further option for international
arbitration and mediation services for
disputes in the Caribbean, the Americas
and beyond and involving (inter alia)
Asian and Chinese parties. adr

Dispute resolution research and practice tools and
resources
HKIAC domain
resolution

name

dispute

On 11 October 2022, HKIAC released
the 2nd Edition of its Guide to Domain
Name Dispute Resolution.12 The Guide
outlines the HKIAC’s domain name
dispute resolution services and provides
a detailed overview of the proceedings
most commonly submitted to HKIAC
under (inter alia) the Uniform Dispute
Resolution Policy (UDRP). It also
addresses the most common procedural
and legal issues in domain name dispute
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cases by reference to HKIAC jurisprudence
and case management practice points.
ICC Case Connect
On 12 October 2022, the ICC announced
the launch of ICC Case Connect,
a centralised and one stop digital
case management platform aimed at
connecting parties, arbitral tribunals and
the ICC Secretariat’s case management
teams.13 The platform aims to (1) facilitate
more streamlined communication and
file-sharing between parties, tribunals

and the Secretariat, (2) provide parties
with a convenient overview of current
and closed cases registered, (3) enable
arbitrators and counsel to transfer
case files swiftly and securely, and (4)
facilitate simplified case tracking by
providing an overview of documents
and recent activity across all ongoing
cases managed on the platform.
ICC and Jus Mundi partnership on
dispute resolution resources
On 20 September 2022, the ICC and

NEWS
report provides snapshot of UK’s adjudication
infrastructure (7 November 2022), available
at
https://www.kcl.ac.uk/news/new-reportprovides-snapshot-of-uk-constructionadjudication-infrastructure-dispute-resolution.

Paris-based legal tech company Jus
Mundi announced a broadening,
with effect from 1 October 2022, of
their original 2021 partnership on
publication of arbitral awards and
related documents14 to include over
7,500 documents in the ICC Dispute
Resolution Library, which is now

hosted on the platform.
Coverage
embraces the ICC Dispute Resolution
Bulletin, ICC Institute Dossiers, ICC
Commission on Arbitration and ADR
reports, the ICC Enforcement Guide, the
Secretariat’s Guide to ICC Arbitration,
ICC Model Contracts and special
publications. adr

9

Available at https://assets.publishing.service.
gov.uk/government/uploads/system/uploads/
attachment_data/file/1102386/14.116_CO_
Construction_Playbook_Web.pdf.

10

HMG Model Clause – Conflict Avoidance,
available at https://assets.publishing.service.
gov.uk/government/uploads/system/uploads/
attachment_data/file/1102392/220901-HMGModel-Clause-Conflict-Avoidance.odt.

11

Ben Rigby, Cayman Islands plans new
arbitration venue on Grand Cayman in
Canadian joint venture, The Global Legal
Post (30 September 2022), available at
https://www.globallegalpost.com/news/
cayman-islands-plans-new-arbitrationvenue-on-grand-cayman-in-canadian-jointventure-1070059157.

12

HKIAC Press Release, HKIAC releases 2nd
Edition of Guide to Domain Name Dispute
Resolution, available at https://www.hkiac.
org/news/hkiac-releases-2nd-edition-guidedomain-name-dispute-resolution. The Guide
is available at https://www.hkiac.org/ip-anddomain-name/guide-hkiac-domain-namedispute-resolution-TOC.

13

See ICC launches ICC Case Connect: Secure
online case management made easy (12
October 2022), available at https://iccwbo.org/
media-wall/news-speeches/icc-launches-icccase-connect-secure-online-case-managementmade-easy/. See also File your Request via ICC
Case Connect, available at https://iccwbo.org/
dispute-resolution-services/arbitration/
file-your-request-via-icc-case-connect/
#:~:text=What%20is%20ICC%20Case%20
Connect%3F&text=Launched%20in%20
October%202022%2C%20ICC,tribunals%20
and%20the%20ICC%20Secretariat.

14

See Publication of ICC awards [2021] Asian
DR 149.

15

ICC and Jus Mundi extend partnership on
dispute resolution content (20 September
2022), available at https://iccwbo.org/mediawall/news-speeches/icc-and-jus-mundiextend-partnership-on-dispute-resolutioncontent/#:~:text=ICC%20and%20Jus%20
Mundi%20extend%20partnership%20on%20
dispute%20resolution%20content,-News%20
%E2%80%A2%20Paris&text=ICC%20
and%20Jus%20Mundi%20have,law%20
and%20arbitration%20research%20engine.

16

See
https://www.lexology.com/gtdt/
workareas/investment-treaty-arbitration.

15

Information sources
Lexology
On 23 August 2022 the Lexology Getting
the Deal Through (GTDT) service
launched its latest quick reference
multi-jurisdictional guide, Investment
Treaty Arbitration 2022.16 The guide
comprises comparative local insights
into ISDS under investment treaties
across a number of key jurisdictions
globally. The jurisdictions featured
include Bangladesh, Canada, China,
the European Union, France, Japan,
Malaysia, Russia, the United Kingdom
and the United States. The topics covered
include (1) foreign investment profiles;
(2) investment agreement legislation;
(3) international legal obligations
under investment treaties and relevant
conventions; (4) foreign investment
promotion; (5) domestic laws; (6)
regulatory and dispute resolution
agencies; (7) investment treaty practice;
(8) enforcement of awards against the
State; and (9) recent trends. adr

1

http://arbitrationblog.kluwerarbitration.com/
category/hk-arbitration-week/.

2

See Herbert Smith Freehills, The Usual Suspects
Project: Deciphering Decision-Making in
Arbitrator Selection (HSF Arbitration Notes, 24
November 2022) available at https://hsfnotes.
com/arbitration/2022/11/24/the-usual-suspectsproject-deciphering-decision-making-in-arbitratorselection/; Susannah Moody, The ‘usual suspects’:
survey looks at arbitrator selection, Global
Arbitration Review (23 November 2022), available
at https://globalarbitrationreview.com/article/theusual-suspects-survey-looks-arbitrator-selection.

3

h t t p s : / / w w w. s u r v e y m o n k e y. c o . u k / r /
theusualsuspects.

4

Available
at
reflections-report/.

5

Available at https://eprints.soas.ac.uk/38072
/1/SOAS%20Arbitration%20in%20Africa
%202022%20Survey%20Report.pdf.

6

Available at https://www.ibanet.org/document
?id=Arbitrating-Small-Value-Claims-inInvestment-Arbitration-2022.

7

See UK construction adjudication [2022] Asian
DR 154.

8

Available at https://www.kcl.ac.uk/constructionlaw/assets/2022-construction-adjudication-inthe-united-kingdom-tracing-trends-and-guidingreform.pdf. For a summary of the report’s
principal findings, see KCL news release, New

https://acica.org.au/acica-
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